
 
10087/12  MdP/mz 1 
 DG B 4A   EN/FI/SV 

 

COUNCIL OF
THE EUROPEAN UNION

Brussels, 16 May 2012  
 

Interinstitutional File: 
2012/0064 (APP)  

10087/12 
 
 
 
 

  

SOC 375 
MI 350 
COMPET 291 
INST 349 
PARLNAT 240 

 
COVER NOTE 
from: The President of the Parliament of Finland 
date of receipt: 16 May 2012 
to: Ms Helle Thorning-Schmidt, President of the Council of the European Union 
Subject: Proposal for a Council Regulation on the exercise of the right to take collective 

action within the context of the freedom of establishment and the freedom to 
provide services 
[doc. 8042/12 SOC 226 MI 194 COMPET 169 - COM(2012) 130 final] 
- Opinion on the application of the Principles of Subsidiarity and 
Proportionality1 

 
 

Delegations will find attached the above mentioned opinion. 
 

 

 
____________________ 

 

                                                 
1 For available translations of this opinion see the interparliamentary EU information exchange 

site (IPEX) at the following address: http://www.ipex.eu/IPEXL-WEB/search.do 
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Unofficial summary: 
Reasoned opinion on the application of the subsidiarity principle to the proposed Council 
Regulation on the exercise of the right to take collective action within the context of the 
freedom of establishment and the freedom to provide services  - COM(2012) 130 

Decision of Parliament (EK 9/2012 vp) 

On the proposal of the Grand Committee, the Parliament of Finland approved, in plenary 
session on 15 May 2012, a reasoned opinion stating that the European Commission's proposal 
for a Council Regulation on the exercise of the right to take collective action within the 
context of the freedom of establishment and the freedom to provide services [COM(2012) 
130] is contrary to the principle of subsidiarity on the grounds contained in the Grand 
Committee's report (SuVM 1/2012 vp) 

Report of the Grand Committee (SuVM 1/2012 vp – M 2/2012 vp) 

The Commission's proposal was received on 11 April 2012 and forwarded to the Labour and 
Equality Committee. On 11 May 2012 the Grand Committee decided, on the proposal of the 
Labour and Equality Committee, to initiate a formal enquiry into the proposal's compatibility 
with the subsidiarity principle. 

The issue was prepared in the Grand Committee's working sub-committee. 

The Grand Committee took written evidence from the labour market organisations (named in 
the Finnish and Swedish language reports). 

The Labour and Equality Committee has recorded its views in a report (TyVL 8/2012 vp), 
which was appended to the Grand Committee's report. 

The Grand Committee limits this enquiry to the issues defined in art. 5 TEU. The Committee 
will revert to the substantive issues of the Commission's proposal within the national scrutiny 
procedure (dossier U 29/2012 vp). 

The Grand Committee agrees with the Government and the Labour and Equality Committee 
that the Commission's proposal offers no added value and that it fails, in its current wording 
to meet its goal of clarifying the current legal situation (the Laval and Viking Line cases). 
Consequently, the proposal is contrary to the principle of subsidiarity and proportionality. The 
proportionality principle implies that the Union should take action only, when the action is 
necessary to achieve the goals of the action. The proportionality principle implies that the 
form and content of the Union's actions should not exceed what is necessary to achieve the 
said goals. 
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The Grand Committee agrees with the Labour and Equality Committee that the Commission's 
proposal does not clarify at the EU level the content of the right of collective industrial action 
in relation to the ECJ's jurisprudence and the relevant international human rights instruments. 
The proposal overlooks the regulation's correspondence with the provisions on the right of 
collective industrial action guaranteed in fundamental rights instruments approved by the 
United Nations, the International Labour Organisation and the Council of Europe. These 
instruments have also been transposed in the legal systems of all Member States. The Grand 
Committee recalls that the unclarity caused by the ECJ's decisions concerns precisely the 
primary application of the human rights instruments' limits to the right of collective industrial 
action. The draft regulation is unclear on this point and could lead to a significant reduction of 
the rights of Labour. 

With reference to the opinion of the Labour and Equality Committee, the Grand Committee 
notes that the concept of "trans-border situation" is open to interpretation. The draft regulation 
concerns also other industrial action than strikes. The draft regulation would make it very 
difficult to determine when industrial action is trans-border and European, and when it is 
national, and what to do when industrial action is simultaneously both European and national. 
In such cases, the draft regulation could extend the Union's competences also to national 
collective industrial action. The proposed duty to notify the Commission of impending 
collective industrial action in the Member States would have the same effect. If approved as 
drafted, the proposal would also jeopardise the currently effective functioning of national 
systems for resolving labour disputes. Even though the Commission claims that the draft 
regulation would not limit the use of national dispute resolution systems, it could have that 
effect in practice. The Grand Committee underlines in this context the pivotal importance of 
the subsidiarity principle: The European Union should only take action when it is essential 
and clearly useful because of trans-border elements that can not be resolved by the Member 
States. 

Finally, the Grand Committee observes that the Commission proposes art 352 TFEU as the 
treaty basis of the regulation. The Grand Committee would point out that the treaty subjects 
the application of art. 352 to strict criteria; these are manifestly not fulfilled by the current 
wording of the draft regulation. The Grand Committee refers in particular to its assessment 
that the proposal fails to provide added value and that the measures contained therein are not 
capable of achieving the proposal's objectives. 

The Grand Committee therefore proposes that Parliament adopts a reasoned opinion stating 
that it finds the draft proposal for a Council Regulation on the exercise of the right to take 
collective action within the context of the freedom of establishment and the freedom to 
provide services [COM(2012) 130] to be contrary to the principle of subsidiarity on the 
grounds stated in the Grand Committee's report. 

 
____________________ 

 

 


