EN

*
**.' *

o EUROPEAN
e COMMISSION

*
*

Brussels, 14.9.2016
SWD(2016) 301 final

PART 3/3

COMMISSION STAFF WORKING DOCUMENT

IMPACT ASSESSMENT

on the modernisation of EU copyright rules

Accompanying the document

Proposal for a

Directive of the European Parliament and of the Council
on copyright in the Digital Single Market

and
Proposal for a

Regulation of the European Parliament and of the Council
laying down rules on the exercise of copyright and related rights applicable to certain
online transmissions of broadcasting organisations and retransmissions of television and
radio programmes

{COM(2016) 593}
{COM(2016) 594}
{SWD(2016) 302}

EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=115168&code1=COM&code2=&gruppen=Code:SWD;Year:2016;Nr:301&comp=301%7C2016%7CSWD
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=115168&code1=COM&code2=&gruppen=Code:COM;Year:2016;Nr:593&comp=593%7C2016%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=115168&code1=COM&code2=&gruppen=Code:COM;Year:2016;Nr:594&comp=594%7C2016%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=115168&code1=COM&code2=&gruppen=Code:SWD;Year:2016;Nr:302&comp=302%7C2016%7CSWD

ANNEX 9 - OUT-OF-COMMERCE WORKS IN CULTURAL HERITAGE
INSTITUTIONS ... 113

Annex 9A — Cultural heritage institutions in Europe, their holdings and digital collections 113

Annex 9B — Copyright and digitiSAtiON............cooiiiiiiiiieeee e 119
Annex 9C — The 20" century BIack NOIE ..........ovoveieeeeeeeceeeeeeeeeeeeeee oo, 120
Annex 9D — Transaction costs in individual rights clearance — estimates and examples...... 124

Annex 9E — ECL and PoR: overview, national examples and evidence of opt-out levels .... 129

Annex 9F — The existence of collective management structures by Sector..............cc.cccoeeuee. 132
Annex 9G — Stakeholder co-operation (e.g. MoU) in the area of digitisation and making
available Of NEITAgE .....cve i s 133
Annex 9H — Illustration of the impacts of the three considered options for OOC................ 134
Annex 91 — Technology for rights information for digitisation purposes .........ccccceeevvernene. 136
Annex 9J — Social and economic impacts of digitiSation............cccccevvveveeieiieneeie e 137
ANNEX 10 —= TEACHING ......oootiiiiiceseee et 140
Annex 10A — Development of digital and online education .............ccccceveniieninininicie 140
Annex 10B — Perception of the copyright-related obstacles in education .............c.ccccceue.e. 144
Annex 10C — Compensation and Licensing schemes for educational Uses ............cc.ccccveeee. 147
Annex 10D — Data on digital uses and secondary licensing iNCOME ..........cccccevvevveiierrenenne. 153
ANNEX 1L = TDM Lottt e e e e et e e e s ansbeee s 155
Annex 11A — The scientific publishing market: facts and figures..........ccceevevvvieiisiesnennn. 155
Annex 11B — Technical aspects Of tdmM..........ccoeiiiiii i 158
Annex 11C — TDM: the current EU legal framework...........ccocovviiiiinens e 159
Annex 11D — Initiatives facilitating tdm in PractiCe ..........cccevvivieiiiciie e 160
Annex 11E — TDM: Published articles on TDM in the EU (2011-2016) .......ccccocvvvrvrrrrnnnnee 163

ANNEX 12 — USE OF PROTECTED CONTENT BY ONLINE SERVICES STORING
AND GIVING ACCESS TO LARGE AMOUNTS OF USER UPLOADED

CONTENT bbbttt bbb be e ereanean 164
Annex 12A — General information on, and examples of, content identification technologies
.................................................................................................................................. 164
Annex 12B —Results from the flash eurobarometer on Internet users’ preferences for
accessing content online (N°437/March 2016).........cccccvvevviveieeii e 172
ANNEX 13 = PUBLISHERS ...ttt 175
Annex 13A — Aggregated data on press circulation and news publishing industry trends in EU
VIS et e et e e e e nnaen 175
Annex 13B — Legal provisions in some EU MS national laws related to the protection of
PUDTISNEIS ...ttt b bt et be e nres 189
Annex 13C — Main Agreements or other initiatives between online service providers and
Press PUBIISNEIS .......c.oiiee e 193



Annex 13D — Data on Member States with an author-publisher split of compensation due

under exceptions and lMITAtIONS...........ccooiiiiiiiiee e 198
ANNEX 14 - TRANSPARENCY AND BALANCE IN THE CONTRACTS OF

AUTHORS AND PERFORMERS ..ot 200
Annex 14A — Examples of national legislation and soft-law...........cccccccevveiiiiiiiiiccc i, 200
Annex 14B — Examples of content of reporting StatementS..........cccooeviriiineieienesc e 212
Annex 14C — Assessment of reporting in different SECtOrs...........cccoveviveveiiciie e 213
Annex 14D — Contract adjustment mechanisms in legislation and in practice...................... 220
ANNEX 15 - LIST OF MAIN RELEVANT DIRECTIVES RELATED TO THIS IA

AND GLOSSARY ..ottt st neereeneene e 225
Annex 15A — List of main relevant directives related to this A ... 225
ANNEX 15B — GIOSSANY ...coiviiiiiiiieiieeiie sttt r e sbe e e beeneeeneenrs 225

112



ANNEX 9 — OUT-OF-COMMERCE WORKS IN CULTURAL HERITAGE
INSTITUTIONS

ANNEX 9A — CULTURAL HERITAGE INSTITUTIONS IN EUROPE, THEIR HOLDINGS AND
DIGITAL COLLECTIONS

Cultural heritage institutions in Europe

Estimations of the number of cultural heritage institutions in Europe

Type of institution Source: Poole™ Source: EBLIDA™
National libraries 45 sites (Council of Europe | -

members)
Higher 10,161 sites 2013: 5,974 (23 countries)

education/university
libraries/academic libraries

2015: 4,452 (14 countries)

(includes university and national libraries)

School libraries 164,436 sites -

Public libraries 205,336 sites 2013: 56,664 (25 countries)
2015: 38,262 (15 countries)

Special libraries 29,089 sites -

Museums 17,673 sites (EU) -

No overall number for the EU or Europe could be found for archives. For ES only, a Government directory

counts 36,632 archives.

191

Holdings: magnitude, variety and digital collections

European level

Libraries

192

Poole™* estimated that in European libraries held:

e  between 59 and 95 million individual book titles (excluding multiples and book
series)

e atotal book stock of approximately 5.4 billion books (including multiples and book
series)

e between 1.47 to 2.36 billion pages to be digitised

189

190

191
192

N. Poole, "The Cost of Digitising Europe’s Cultural Heritage. A Report for the Comité des Sages of the
European Commission”, November 2010.

Surveys carried out by the European Bureau of Library, Information and Documentation Associations
(EBLIDA) in 2013 and 2015. The 2013 survey covers information related to years 2011-2012 (except
for one country surveyed, which provided information for 2006), covering 23 countries for academic
libraries and 25 countries for public libraries (mostly EU MS). The 2015 survey covers information
related to years 2013-2015, covering 14 countries for academic libraries and 15 countries for public
libraries.

Censo-Guia de Archivos de Espafia e Iberoamérica (last accessed 20/06/2016).

These figures do not distinguish between in-copyright and out-of-copyright works. N. Poole, "The Cost
of Digitising Europe’s Cultural Heritage. A Report for the Comité des Sages of the European
Commission", November 2010.
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e approximately 6.9 million rare books eligible for digitisation (includes pamphlets and
incunabula, and excluding material that is too fragile to digitise)

e about 540 million newspaper pages
e about 7.23 million maps
e about 8.64 million photographs

In the ENUMERATE 2015 survey'®® on average 62 % of library respondents (87% of national
libraries) said that they collect born-digital material.

Poole estimated that in 2010 European museums held:

Museums
e almost 75.43 million works of art
e approximately 265 million man-made artefacts eligible for digitisation (excluding
material that is too fragile to digitise)
e 350 million photographs suitable for digitisation
In a NEMO survey,™ at least 58 % of museum respondents indicated that their collections
included works other than "museum objects":
e 58 % said that they hold archival pieces and archives
e 56 % said that they hold library collections
e 44 % said that they hold audio-visual collections;
e 12 % said that they hold other types of works.
In the ENUMERATE 2015 survey, on average 52 % of museum respondents said that they
collect born-digital material.
. Poole estimated that in 2010 EU national archives held (estimations based on 25 national
Archives . i
archives surveyed):
e more than 26.98 billion pages of archival records, of which 17.27 billion suitable for
digitisation
e approximately 692,908 units of microfilm
e approximately 8.29 million photographs
In the ENUMERATE 2015 survey, on average 68 % of archive and other record office
respondents said that they collect born-digital material.
CHIs (in Poole estimated that in 2010 EU CHIs held approximately:
general) & e 10.81 million hours of audio material
other
institutions e 12.14 million hours of video materials

e 1.04 million hours of film

In the ENUMERATE 2015 survey, on average 69 % of CHI respondents identifying
themselves as other than libraries, museums, archives and other record offices collect born-
digital material.

193 G.J. Nauta — W. van den Heuvel, DEN Foundation on behalf of Europeana/ENUMERATE, "Survey
Report on Digitisation in European Cultural Heritage Institutions 2015", June 2015.

194

2015.

Network of European Museum Organisations (NEMO), "Survey on museums and Copyright", August
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Examples at institutional level*

The following figures give an estimation of archival holdings in FI. This is a minimum
estimation as it covers 17 among the main archival institutions in FI but not all of them, and
information was not available for all types of works for all the surveyed institutions. It should
therefore not be regarded as a precise record of these institutions holdings. For time-based
works (sound recordings and living images), data was sometimes collected in terms of hours,
sometimes in terms of individual items (e.g. individual phonograms).

Type of work Quantity Range (smallest to largest
individual collection)

Documents 286,762 shelf metres 344 10 208,274

Photographs 4,559,135 units 14,000 to 1,140,545

Sound recordings

77,800 hours + 17,292 items

489 to 35,210 hours / 650 to 8,669
items

Living image

8,383 hours + 4,412 items

110 to 4,050 hours / 128 to 2,684
items

Posters, drawings, maps

2,182,654 items

67 to 1,753,257

Total works subject to copyright

Depending on the institution, it can vary from 0.25% to 95-100%

(Information provided by the national archives of Fl, data refers to 2014)

Data referring to each of the 17 institutions is shown in the following table. It should be noted
that not some of the figures are estimations.

195

Sources are mainly CHI themselves.
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Institution

Figures

Sources'®®

Bavarian State
Library (DE)

In 2014 the library had 10,222,000 volumes in its
collection, of which 160,000 were added in that year
only. Its music department holds approximately
388,000 scores, 40,000 manuscripts, 92,000 sound
carriers and 164,000 between books and periodicals
on music and is the guardian of about 303 musician
archives. The book collection of its Eastern Europe
department amounted to about 890,000 volumes in
2005 and acquires approximately 15,000 titles in
Eastern European languages every year. Its picture
archives include some 140,000 pictures. Its map
collection includes approximately 400,000 sheets.

In February 2016, the volume of its digitised objects
was 629 terabytes

Website of the library
(Bayerische Staatsbibliothek),
last accessed on 04/03/2016

Website of the Miinchener
DigitalisierungsZentrum, last
accessed on 04/03/2016

Library of the
Institute of Slavic
and Baltic Philology
of the E6tvos
Lorand University
(HU)

The library has 68,175 volumes and covers books, as
well as periodicals and student dissertations.

Website of the library last
accessed on 17/06/2016

National Library of
Sweden

The library holds 18 million items, equivalent to
140,000 linear metres of shelving, as well as 8 million
hours of audio and audio-visual materials.

Website of the library last
accessed on 09/07/2015

British Library (UK)

The library estimates its holdings in between 150 and
200 million items, growing of some 0.8 kilometres of
new items every month. The Sound Archive of the
library has approximately 6.5 million sound
recordings, growing by approximately 4,000 a month.
Digital content stored in the long-term digital library
system is estimated at 280 terabytes, or 11,500,000
items, including 2 billion pages of UK web content.
This is expected to increase to approximately 5
petabytes by 2020.

British Library, "Living
Knowledge: the British Library
2015-2023", September 2015

British Library, "Digital
Preservation Strategy 2013-
2016", March 2013

Website of the library last
accessed on 23/05/2016

Museum of Modern

The museum has an image database of approximately
9,000 objects and 130,000 images, and an online

AT 2015-2013 national report
on the implementation of the
Commission Recommendation

Artin Vienna collection completed in 2012 that counts 4,643 | on Digitisation and Online
(MUMOK, AT) objects and 9,500 images of works from the 20" and | Accessibility ~ of  Cultural
21% centuries. Material and Digital
Preservation
The museum's collections include:
R.Peters — L. Kalshoven,

Fashion Museum of
the Province of
Antwerp (MoMu,
BE)

e a'core' collection of approximately 25,000
garments, of which about one third is
estimated to be in-copyright, one third
orphan, and one third in the public domain;

e anarchival collection of approximately 300
shelf metres, of which about a third is

"Europeana Factsheet. What
rights clearance looks like for
Cultural Heritage Organisations
— 10 case studies”, Europeana
Factsheet, 23 June 2016

196

contacts with the national authority or institution mentioned.
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estimated to be in copyright;

e adocumentation collection of approximately
50 shelf metres (including items like photos,
cards, press clippings, folders and flyers)
which is estimated to be in-copyright.

Nordic Museum
(Nordiska Museet,
SE)

The museum holds approximately 250,000 books and
journals and 6 million photographs, of which roughly
10-15 % is considered to be still protected by
copyright belonging to external right holders (the
museum does not hold the rights). Part of these
collections are 7,000 press photographs of the archive
of publishing house Saxon & Lindstrom. The
museum's archival holdings amount to 4,500 shelf
metres.

Website of the museum last
accessed 17/05/2016

R.Peters — L. Kalshoven,
"Europeana Factsheet. What
rights clearance looks like for
Cultural Heritage Organisations
— 10 case studies”, Europeana
Factsheet, 23 June 2016

Victoria and Albert
Museum (UK)

The museum holds more than 2.5 million objects.

R.Peters — L. Kalshoven,
"Europeana Factsheet. What
rights clearance looks like for
Cultural Heritage Organisations
— 10 case studies", Europeana
Factsheet, 23 June 2016

State Archive of
Cyprus

Records amount to 11,526,000 linear metres of
shelving.

Information provided by the
State Archive of CY

German Federal
Archives

The archives hold approximately 11 million pictures.

Information provided by the DE
Federal Archive

National Archives of
Denmark

The archive holds 107,287 archives, and in total they
contain 4,564,034 items (boxes or volumes) (2015).

Information provided by the
National Archive of DK

Netherlands Institute
for Sound and
Vision

It is estimated that the institute's archives, which also
comprise the NL public broadcasters' archive, contain
on million hours of audio-visual material and three
million items of non-AV materials, including
photographs.

R.Peters — L. Kalshoven,
"Europeana Factsheet. What
rights clearance looks like for
Cultural Heritage Organisations
— 10 case studies", Europeana
Factsheet, 23 June 2016

Czech National Film
Archive

The film archive holds150 million metres of film,
more than half a million photographs, over 30,000
posters, 134,000 items of promotional materials, in
addition to other archival materials and a film library.

Website of the archive last
accessed 17/06/2016.

International
Institute of Social
History (NL)

The collections of the institute include about 1 million
printed volumes and 400 archives. They include
713,547 prints and drawings, 129,901 posters and
570, 956 photos, in addition to a range of ephemera.

Website of the institute last
accessed 18/05/2016

R.Peters — L. Kalshoven,
"Europeana Factsheet. What
rights clearance looks like for
Cultural Heritage Organisations
— 10 case studies", Europeana
Factsheet, 23 June 2016

Cultural Heritage
Institute of Spain

The photographic archive of the institute includes
more than 700,000 items. Its library holds 40,000
books and more than 1,600 magazine titles.

Website of the institute last
accessed on 25/05/2016.
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Aggregators

Heritage content aggregators are service organisations that collect content metadata from
several CHIs so that they are available online at a single access point. According to the
"Report on the Implementation of Commission Recommendation 2011/711/EU" prepared by
the European Commission in 2014, 24 MS had at least one national aggregator. Aggregators
can cover all domains or specific ones (e.g. written cultural heritage). Examples of cross-
domain aggregators include Kulturpool in AT, the Deutsche Digitale Bibliothek in DE,
Hispana in ES, Culture.fr in FR, the "Hrvatska kulturna bastina™ portal in HR, Culturaltalia in
IT, Letonica in LT, Polona in PL.

Aggregators with a European scope also exist, notably Europeana, covering all types of works
and cultural heritage items, but also more specific ones like the Archives Portal Europe and he
European Film Gateway.

ANNEX 9B — COPYRIGHT AND DIGITISATION

The term 'digitisation’, particularly in the phrase 'mass digitisation' is commonly used to
describe both the analogue-to-digital reproduction (or creation of 'surrogates’) of original
works and the making available of the digitised copy through digital networks, for instance on
Internet pages, portals and aggregators (see Annex 9A for a definition of aggregators). In
other words, in this meaning the term encompasses the broader "set of management and
technical processes and activities by which material is selected, processed, converted from
analogue to digital format, described, stored, preserved and distributed".*’ 'Digitisation’ can
however also be used to refer to the reproduction/conversion (analogue to digital) only. This
is the case when digitisation is done for preservation purposes. It should be noted that
digitisation does not encompass all preservation activities, nor is digitisation carried out only
or mainly for preservation or intended to replace the preservation of physical objects in their
original form.

Digitisation involves acts that are relevant for copyright purposes as they involve certain
rights, notably the reproduction and making available rights. Clearing these rights in order to
carry out digitisation activities can imply varying costs.

Copyright-related aspects are however only one element of digitisation activities. Particularly,
the costs of digitisation are attributable to a wide set of factors that go beyond the transaction
costs associated to the identification of the copyright status of a given work, copyright
clearance with right holders and the payment of licence fees, where applicable. Other costs
include, for example, those related to the selection of materials, scanning, the creation of
metadata, ongoing preservation, maintenance of web servers, user outreach and support,
training, management costs etc. According to a 2014 survey of cultural heritage institutions,**
copyright clearance is estimated to account on average for 3% of the costs of setting up a
digital collection by CHlIs (as part of "incidental costs" that also include analogue to digital
conversions, which take up 37% of expenditure, and metadata creation, estimated at 19%).
Licences account for 8% of "structural costs" (those related to the ensuing maintenance,
enhancement and preservation of a digital collection). These data do not distinguish between

197 N. Poole, "The Cost of Digitising Europe’s Cultural Heritage. A Report for the Comité des Sages of the

European Commission”, November 2010.
N. Stroeker — R. Vogels, Panteia on behalf of ENUMERATE, "Survey Report on Digitisation in
European Cultural Heritage Institutions 2014", June 2014.
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works covered by copyright and those that are not, and therefore, if in-copyright collections
only were considered, the relative weight of copyright-related costs could be higher. It is also
estimated that, beside digitisation intended as a conversion of works from analogue to digital,
the long-term preservation and the provision of access to the digitised works can cost 10 to
100 % of the initial cost of creating the digital object.'®® The actual mass digitisation of
European heritage and its digital preservation therefore depends on this mix of factors, where
the availability of sufficient funding also plays a major role.

Copyright-related issues can however still be a defining factor in the decision and/or the
possibility by CHIs to proceed with digitisation projects at all, as often reported by
institutional respondents in the public consultation,’® depending on their relative weight. Such
relative weight can be very high when individual transactions (a single licence) are the rule
and cover only one work or a limited number of works. In these cases, transaction costs can
be high compared to the number of concerned works in a given collection, affecting
digitisation activities.*™ For example, film heritage institutions indicate that, apart from
funding, the other obstacle to the digitisation of film collection is the high financial and
human resources for clearing rights.?%

ANNEX 9C — THE "'20™ CENTURY BLACK HOLE'

The term '20™ century black hole is used to designate the relatively low level of works from
the 20™ century in digital collections of CHIs available to the public online, if compared to
works from other centuries. The notion can apply to both individual institutions and
aggregators. Such situation can be the result of various factors and no direct causal relation
between copyright rules and the ‘20" century back hole' has been clearly established. The ‘20"
century black hole' is however referred to as a possible illustration of the difficulties CHIs
have in clearing copyright as copyright-protected works are also the most recent one in
collections that spans centuries (for authors' rights, in the EU copyright extends to the life of
the author plus 70 years).

The most recent exercise to capture the 20" century black hole' was made by the Europeana
Foundation, based on a sample of 6,223,992 digital items out of the approximately 45 million
present in Europeana®® at the moment of the calculation. This is illustrated in the graph and
table below.

199 See N. Poole, "The Cost of Digitising Europe’s Cultural Heritage. A Report for the Comité des Sages of

the European Commission”, November 2010.

See also See R.Peters — L.Kalshoven, "What rights clearance looks like for Cultural Heritage
Organisations — 10 case studies", Europeana Factsheet, 23 June 2016 for concrete examples.

This problem can be more acute for certain types of works (e.g. right holders are often more numerous
in an audio-visual work than in a print one).

European Commission, "Report on the Implementation of the European Parliament and Council
Recommendation on Film Heritage 2012-2013", 2014.

Works were selected on the basis of how reliable data on the date of creation of the original work was
(as opposed to the date of creation of its digital reproduction or other temporal references that are
available to institutions when providing their metadata to Europeana). See "Europeana Factsheet. The
20™ Century Black Hole: How does it show up on Europeana?", September 2015 for more information
on the methodology used, the overall level of accuracy and explanations on the accuracy concerns at the
basis of the selection of the sample.
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(source of graph: Europeana.pro website - available under a CCO licence)

The distribution of the digital object in the sample across historical periods is reported in the

table below:

Time period Number of objects Percentage
1% half (1800-1849) 747,741 12.01%

2" half (1850-1899) 1,656,069 26.61%

1°" half (1900-1949): 2,179,361 35.02%

2" half (1949-1999) 680,084 10.93%
21% century 960,737 15.43%

At institutional level, data available on the collection of digitised books from the Bavarian
State Library also indicates a relatively low number of digitised books from the 20™ century

compared to previous ones, as illustrated in the table below.
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sammlungen.de (last accessed on 21/03/2016).
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Sound recordings and audiovisual works in digital collections

The low level of audio and audio-visual works in online digital collections, compared to other
works, is also often mentioned as an illustration of the under-representation of in-copyright
works in those collections. This is based on the assumption that audio and audio-visual
recordings are a recent production (dating back to the 20™ and 19™ century at the earliest). In
this case too, no direct causal relation with copyright rules can be established in this Impact
Assessment.

According to data provided by Europeana, the representation of sound and video-based works
is relatively low compared to the total in the Europeana online collection, as illustrated by the
following graphs referring to Europeana in general and broken-down per MS of origin:*®

Europeana 3D; 0,00%

Text; 42,70%_\

B Image;
53,60%

¥ Video; 2,10%
B Sound; 1,60%

205 Europeana Statistics Dashboard (last accessed 20/04/2016).
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ANNEX 9D — TRANSACTION COSTS IN INDIVIDUAL RIGHTS CLEARANCE — ESTIMATES AND
EXAMPLES

Nature and availability of data

While data on the overall costs of mass digitisation, at aggregated or project level, have been
available for the purposes of this impact assessment, data specific to the transaction costs
related to copyright clearance in the context of preservation or mass digitisation activities is
more scarce, often anecdotal or specific to particular projects or circumstances. When
available, data generally refer to the time required for copyright clearance (e.g. person-hours),
and less frequently to costs expressed in monetary terms. Differences apply to different
cultural sectors (print, sound, cinema and audio-visual, visual arts etc.) making available data
unsuitable for comparisons or aggregation.

The figures provided below should therefore be used with caution, to the extent that they are
samples of an identified problem and are particular to individual MS (for example as regards
personnel costs, average salaries, the available administrative infrastructure available to CHIs
etc.), projects and types of works. The financial equivalent of values expressed as time (e.g.
person-hours) is in some cases the result of estimations made by the Commission's services
for illustrative purposes, and should be treated and quoted as such.

Data included below generally refers to digitisation projects whose objective is the making
available of works, in addition to the creation of a digital object starting from an analogue
format. They were mainly provided by CHls.

Transaction costs

Individual licensing is meant here as clearing the rights of one or several works whose rights
are owned by the same right holder. For the purposes of this document, rights clearance is
intended as starting after that the CHI has selected the works in its collection to be digitised
and made available to the public, and generally requires the following steps:

1. Determining the copyright status of the works: public domain, in-copyright or
unknown copyright status.

2. Identifying and locating the right holders.

3. Contacting the right holders.

4. Asking for permission/negotiating with right holders.

All these steps involve 'transaction costs', i.e. costs incurred by the parties in pursuing an
economic exchange, except from the agreed price (we use the expression transaction costs
even for those cases where a successful rights clearance process does not give rise to any
licence fee payment but only to a right holder's authorisation to use the work). Although in the
case of transactions to be agreed upon between an institution and the relevant right holders
these costs are mostly attributed to the institution, the rights clearance process may also give
rise to costs on the side of the right holder (e.g. to reply to institutions' requests). The costs
related to steps 1 and 2 are commonly referred to as "identification” or "search™ costs, while
those resulting from steps 3 and 4 may be called "negotiation™ or "bargaining" costs.

In the case of digitisation projects by CHIs, given the nature of the works involved, these
transaction costs may become high enough to erode the gains that can be obtained through the
transaction, and by far exceed the value of the use for the user or the available or allocated
budget. This could result in the prospective licensee not even starting the transaction process
or the transaction not coming to a conclusion with transaction costs already incurred
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becoming sunk costs (i.e. non recoverable).?®® Some CHIs having resorted to individual rights
clearance in tests or individual projects indicated to the Commission's services that the
incurred transaction costs preclude such approach being adopted as ongoing practice.

"Identification costs" can be reduced by technology-based tools that automate the diligent
search that is required to establish the copyright status of a work and find its right holders
(and those who can issue licences on their behalf). Existing tools, notably ARROW, have
proven to be useful in reducing the time it takes to do that (see Annex 91 below).

Estimations and examples
Printed works

A study on individual rights clearance of printed works held in the British Library®”’
(hereinafter: 'the BL study’), including the transaction costs associated with it, based on a
sample of 140 books, resulted in an average of 4 hours per book to perform steps 1 to 4 as
described above. This figure results from considering all works of the sample used in the
study, even in those cases where not all the four steps were needed (e.g. because after step 1 it
was clear that the work was in the public domain). Where every step had to be taken,
clearance took an average of 5 hours and 56 minutes for each book. It should be noted that
these calculations refer to rights clearance carried out ‘'manually’. The study showed that by
using the ARROW system it would take approximately 5 minutes per book to obtain rights
information (e.g. copyright status, in or out-of-commerce, right holders and licensing CMO,
where available).

An indicative estimation of the financial cost equivalent to the time spent for individual rights
clearance as per the study above can be obtained by taking into account the average hourly
personnel costs for the staff that is assumed to be in charge of rights clearance in relevant
institutions. As the data used in the study refers to the UK, we take here as a proxy for those
personnel costs the average hourly earnings for librarians, archivists and related professionals
as used by the UK government in its impact assessment on a "Copyright exception for
archiving and preservation”, carried out in 2012.°%® That figure amounted to GBP 13.21 in
2011. Assuming an uplift of 16% to account for overheads, as per the UK impact assessment,
the cost per hour in the UK can be assumed for the purposes of this assessment to be GBP
15.32, which equals to approximately EUR 17.62 according to the average official exchange
rate in 2011.%* Taking the BL study average as a basis (4 hours and 5 hours and 56 minutes,
i.e. 5.93 hours, to clear the rights of a book, in the two scenarios), an estimate of the cost of
clearing the rights of a single book in this case study can be roughly estimated to be as high as
EUR 70.48 per book on average and 104.49 per book when all the steps had to be taken
(4 hours or 5.93 hours x EUR 17.62). This calculation does not take into account the reduction
in identification costs that can be brought about by the ARROW system (ARROW is not
available in all MS and can only be used for books).

200 See Gregor Langus et alii, " Assessing the economic impacts of adapting certain limitations and

exceptions to copyright and related rights in the EU", Charles River Associates, October 2013, and for
its application to CHI preservation and digitisation contexts, J. Boulanger et alii, "Assessing the
economic impacts of adapting certain limitations and exceptions to copyright and related rights.
Analysis of specific policy options”, Charles River Associates, May 2014.

B. Stratton, "Seeking New Landscapes. A rights clearance study in the context of mass digitisation of
140 books published between 1870 and 2010", The British Library Board, 2011.

UK Government, "Impact assessment on copyright exception for archiving and preservation”, 2014,
http://www.legislation.gov.uk/ukia/2014/157/pdfs/ukia_20140157_en.pdf

1.15 EUR per GBP (European Central Bank reference exchange rates).
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The Wellcome Library in the UK engaged in a project to digitise and make available books
published between 1850 and 1990 and other materials related to the history of genetics. 987 of
the initial list of candidate books were made available after a rights clearance process that also
identified in-commerce works (excluded from the project) and works that were out-of
commerce. The overall rights clearance costs, which also included fees paid to collecting
societies for support in identifying rights, were estimated at an approximate total of GBP
45,000, i.e. around GBP 46 or EUR 52.90 per each work made available.”*® The Wellcome
Library concluded that the type of rights clearance used in this project "is not scalable".”**

Sound recordings

The British Library carried out a digitisation project concerning 45,000 sound recordings for
its "Sound Archive Project”. The reported cost was of 4,300 person-hours.*?

Visual works

ANLux, the national archives of Luxembourg, engaged in a project to make available 7,263
photographs dating back to the 1950s to 1970s from the collection of a government
department charged with the touristic and economic promotion of the country.** ANLux
reported** that, except from well-known national professional photographers, the rights
clearance process was very time-demanding and that it can be estimated at approximately 1.5
person-day per author (photographer), even though all right holders were Luxembourgish.
This amounts in total to approximately 33 person-days for only 22 photographers involved.
Taking as a reference an average archivist salary for LU of approximately EUR 43.25 per
hour’™ and an average of 8.16 hours worked per day®*®, this amounts to a total cost of
approximately EUR 11,645, or EUR 529 per author, EUR 1.60 per photo in the initial set
of selected photograph and 1.78 per photograph made available (ANLux ultimately made
available 6,544 photos out of 7,263). More than 90% of the right holders agreed to the
digitisation and making available of the works free of charge. The individual licensing of the
photographs took 2-3 years on its own and the project, started originally in 2004, was
completed only in 2015. ANLux reported that the making available of the online photo
exhibition resulted in a peak of visits at their website, confirming an interest from the public,
but given the high transaction costs they would not be likely to venture in a similar project in
the lack of a collective licensing opportunity.

The NL-based International Institute of Social History (I11SH) asked an external service
provider for an estimation of the cost of clearing rights to make available online 20,799

210 The ARROW system was used in this case (see Annex 91 for more on ARROW).

21 These costs do not include royalty payments and do not cover the effort to identify all the right holders
involved. See R. Kiley, "Clearing rights to digitise books published in the 20™ century: a case study
prepared by the Wellcome Library, the Authors' Licensing and Collecting Society and the Publishers
Licensing Society", June 2013.

A. Vuopala, "Assessment of the Orphan works issue and Costs for Rights Clearance™, May 2010.

For 23 photographs, the right holder could not be identified and for the remaining 696 excluded
photographs, authorisation was not received by the heirs of the respective two photographers at the time
of collecting the data.

Information provided by ANLux to the Commission's services.

For the purposes of this calculation, the average hourly wage for "Technicians and associate
professionals™ was used as available for LU from EUROSTAT for 2010 (data for more recent years
than 2010 was not available).

Based on EUROSTAT data on hours worked per week of full-time employment in LU for 2014 (the
ANLuXx project was carried out in 2014-2015).
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photos in its collection whose photographers (253 in total) were known.**” The estimation
provided (excluding licence fees) was EUR 15,000, equating to approximately EUR 60 per
single photographer and EUR 0.70 per picture. The I1ISH described this cost as seemingly
"proportionate” but still "prohibitive”. The 1ISH estimated an overall cost per picture also
including further administrative work to be done after the rights clearance process to publish
the photo online at approximately EUR 1.40 per picture.

The photographs selected for the estimation were those of individual photographers for whom
the 11ISH held at least 10 pictures in their collections, distributed as follows, depending on the
number of photographs present in the institute's archives for each photographer:

Photographs whose author is known but not necessarily the right holder

Number of photos of each | Number of authors Total items
author

1 2,306 2,308
2t09 1,347 4,582

10to 19 128 1,744
21to 49 72 2,176

50+ 53 16,859
TOTAL 3,906 27,669

More generally, the IISH indicates that a rough estimate of for rights clearance of works in
general in its holdings would be EUR 10 per item.**®

The Victoria and Albert Museum (V&A) enga%ed in a project to digitise and make
available a collection of protest posters from the 20" century. The museum estimated that it
took 546 working hours / 78 working days to identify right holders, where possible, and clear
rights for 1,189 posters, requiring 1,913 enquiries to individual right holders due to multiple
right holders in a single poster in certain cases. At a cost of GBP 10.50 per hour, the total
transaction costs are estimated at approximately GBP 5,733 or GBP 4.82 / EUR 5.69*° per
work if all concerned works in the collection are considered and GBP 12.52 / EUR
14.77%° per work if only the 458 posters for which they received explicit authorisation
are considered.””

Another example is a digitisation project carried out by the Wellcome Library in the UK of
posters used in AIDS awareness campaigns. Even though the posters were quite recent

2 Although not necessarily the right holder.

Case study based on information provided by the concerned CHI as part of R.Peters — L.Kalshoven,
"What rights clearance looks like for Cultural Heritage Organisations — 10 case studies", Europeana
Factsheet, 23 June 2016.

Based on an exchange rate of 1.18 EUR per GBP (European Central Bank reference exchange rates).
Based on an exchange rate of 1.18 EUR per GBP (European Central Bank reference exchange rates).
Case study based on information provided by the concerned CHI as part of R.Peters — L.Kalshoven,
"What rights clearance looks like for Cultural Heritage Organisations — 10 case studies”, Europeana
Factsheet, 23 June 2016.

218

219
220
221

127




(1980s), the transaction costs linked to the rights clearance concerning 1,400 works reached
EUR 70,000 or an average of EUR 50 per poster.??

Audio-visual works

The Netherlands Institute for Sound and Vision (NISV) cleared rights on an individual
basis for a collection of 6,700 short films made by non-professionals and created between the
'10s and '80s of the 20™ century, with a view to making them available online on the
Amateurfilm Platform (a joint initiative with two other NL archival organisations). Rights
clearing was considered necessary also for those works whose rights had already been
transferred to the person who had put together the collection and had donated it to the NISV,
as such transfer had occurred in the pre-internet era. The rights clearance process lasted about
2 and a half years, resulting in the making available online of 1,410 of the films, by 42
authors. NISV personnel spent approximately 200 hours in legal tasks related to contracts and
another 800 hours in project management and rights clearance. The total cost of such work,
excluding the initial elaboration of a rights clearance strategy, is estimated at EUR 37,634,
excluding other costs like a licence with a CMO for cases where films included music and
costs related to the organisation of information days for right holders and other ‘community
building' activities. This equates to approximately EUR 26.70 per short film made
available.””

Various types of works

The German National Library (DNB, Deutsche National Bibliothek) made a broad
estimation of the transaction costs involved in five projects for the digitisation and making
available of approximately 25,800 items in its collections. These case studies refer to works
that were determined to be in the public domain or, in a number of cases, in copyright but out-
of-commerce, and eligible for licences also covering the rights of right holders not
represented in the licensor CMO.** The estimated transaction costs mainly refer to the
determination of the public-domain/in-copyright status of works, the determination (for
copyright works) of their eligibility for the above mentioned collective licensing system, and
obtaining such licence from a CMO in 500 cases. They therefore don't include costs for
locating and contacting individual right holders and negotiating with each of them
individually, as such cost was not incurred by the DNB (the institution decided to focus on
public domain works or those that can be eligible for the collective licensing system
mentioned above, which is based on a presumption of representation allowing CMOs, in
certain specific cases, to also issue licences on behalf of non-represented right holders). The
estimated transaction cost (excluding licence fees) was EUR 7.47 on average per item made
available. For works eligible to the out-of-commerce licensing mechanism, a EUR 1, one-off
registration fee per item must be added; in the case at hand, this concerned 500 items.

The five projects covered the following items, for a total of 25,761 of them:

222 A. Vuopala, "Assessment of the Orphan works issue and Costs for Rights Clearance", May 2010.

Case study based on information provided by the concerned CHI as part of R.Peters — L.Kalshoven,
"What rights clearance looks like for Cultural Heritage Organisations — 10 case studies”, Europeana
Factsheet, 23 June 2016.

This is possible in DE for out-of-commerce books, journals, newspapers or other writings (and
embedded images) published before 01/01/1966, based on the provision in law that CMOs responding
to certain criteria are presumed to also represent the rights of right holders that are not members of the
CMO for licence. See also Annex 9E.
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Project | Number of items Type of works

1 22,275 Monographs about the German Exiles dating back to the
1930-1950s

2 1,500 Objects related to the 1% World War (including
monographs, brochures, flyers, posters)

3 500 Legal text-based works (mainly books and journals) dated
1900 or later

4 863 Legal texts and commentaries, dated 1900 or later

5 623 Shellac records and wax cylinders from 1900 to 1960

TOTAL | 25,761 -

The DBN estimated that approximately 3,000 person-hours were needed to clear rights for
all these collections, at a cost of EUR 64 per person per hour (including overheads but
excluding assistance from the library's internal legal department).?®

Summary of results of the case studies
Overview of estimated transaction costs for rights clearance based on the above case studies:
e EUR 53 and 104 per single book
e EUR0.70 and EUR 1.70 per single photograph
e EUR5.70 and EUR 50 for a single poster
e EUR 26.70 for a single short amateur movie

e EUR 7.45 (in a project that also uses a collective licensing system allowing for
licences covering the rights of non-represented right holders) and EUR 10 for mixed
collections.

Important notice: these figures are case-specific and are calculated using different methods
and assumptions (e.g. cost per item in the initial set of works vs. cost per actual work made
available, clearance work carried out in-house vs. uses of external service providers, number
of steps required, reference wage values used, different criteria for the selection of initial set
of works etc.). They should therefore not be compared, or considered and quoted as having
general validity.

ANNEX 9E — ECL AND POR: OVERVIEW, NATIONAL EXAMPLES AND EVIDENCE OF OPT-OUT
LEVELS

Legal mechanisms allowing for collective licences to apply to works and other subject
matter of right holders who are not members of the licensing collective management
organisation (CMO)

22 Case study based on information provided by the concerned CHI as part of R.Peters — L.Kalshoven,

"What rights clearance looks like for Cultural Heritage Organisations — 10 case studies”, Europeana
Factsheet, 23 June 2016.
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Extended Collective Licensing (ECL) and Presumptions of Representations (PoR) are
legal techniques allowing for collective licences to apply to works and other subject matter of
right holders who are not members of the licensing collective management organisation used
in some MS for the licensing of works in high volumes and low individual value, where the
conclusion of individual transactions would be too burdensome and costly in terms of
transaction costs to be incurred by the parties (e.g. photocopying in schools).

Under ECL mechanisms, the effects of freely negotiated licensing agreements between a user
and a CMO, which represents its own members, can be extended by operation of the national
law to the non-members of the CMO. This mechanism has been regularly used in some
members of the European Economic Area (SE, FI, DK, NO and IS) since the 1960s, and has
been more recently introduced in other EU MS.

Under a PoR, a legal fiction establishes that the CMO is deemed to represent the interests and
rights of non-members, pursuant to the relevant provisions under national law. In this case,
the extended effect does not apply to the licence itself, but to the CMO's mandate. As a result,
the CMO would be able to provide a licence which would cover works and other protected
subject-matter whose rights are owned by its members, as well as by non-members, in the
areas of application, to the extent, and under the conditions allowed by national law.

Both mechanisms generally include some core principles to offer safeguards for the protection
of the interests of the outsiders. These are:

(i) Sufficient representativeness of the licensor CMO, i.e. the requirement that the
negotiating CMO is representative of a significant number of right holders in a given
sector or type of works and for a given use. The fulfilment of this requirement must
in some cases be formally acknowledged via an authorisation by a competent public
authority, as part of government authorisation procedures where foreseen in national
law.

(i) Explicit possibility for non-members to continue managing their rights
individually (opt-out): non-members should normally have the right to opt out of
ECL or PoR schemes and measures are often foreseen, including
transparency/publicity procedures, so that sufficient information is available to
them. In some cases, for example in certain schemes for the use of OOC works by
CHls, concerned works have to be encoded in public registers leaving time to right
holders to have them withdrawn (this gives users to have certainty on what works or
other protected subject-matter are excluded from the extended effect of the licence).

(iii) Equal treatment between represented and non-represented right holders: if they
do not opt out, non-members are entitled to receive remuneration for the use of their
works, as per the agreed licence and under the same rules that apply to members, in
furtherance of the general principle of non-discrimination.

In addition to these, national legislation on ECL or PoR can also include additional elements,
for example as regards proof required to the CMOs of them abiding by certain governance
and transparency requirements, mediation, arbitration or legal procedures intervening in case
the parties disagree on the terms and conditions of the licence being negotiated, opt-outs for
members etc.

Examples of existing EEA Member State legislation providing for extended collective
licensing or presumptions of representation for collective management organisations
(CMOs) applicable to the digitisation and dissemination of out-of-commerce (OOC) works
by cultural heritage institutions (CHIs)
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The following list**® illustrates some of the existing legislation in MS providing for collective
licences that also cover the rights of right holders who are not members of the CMO that
issued the licence. It covers provisions that can be used for licences for the digitisation and
dissemination to the general public of full OOC works by CHlIs, either because they
specifically cater for that use, or because they have a broader scope that encompasses it
(collections of works in CHIs irrespective of whether they are OOC, or general mechanisms).
Additional specificities may apply nationally that are not covered here.

Key:
ECL = extended collective licensing mechanism

PoR = presumption of representation mechanism

DK — General ECL provision (use or sector is not defined in law) which can be applied to the
digitisation and dissemination of works in CHI collection, upon Government approval of the
scheme.

FI — Specific ECL provision for the reproduction and communication to the public, including
making available, of works in the collection of archives, and libraries or museums open to the
public, irrespective of whether the works are OOC.

SE — Specific ECL provision covering the reproduction and making available by certain
libraries and archives of works (irrespective of whether they are OOC) contained in their
collections, and general ECL provision that can be used for CHIs other than libraries and
archives.

DE - Specific PoR provision for OOC books, journals, newspapers or other writings
published before 01/01/1966 (and embedded images) in the collections of publicly accessible
libraries, educational establishments, museums, archives and film or audio heritage
institutions. Works can be licensed through this mechanism if they are listed in an OOC
works register managed by the federal Patent and Trademark Office. Works are inserted in the
list if, after an initial proposal for insertion by a cultural institution, no right holder has
objected within 6 weeks. Right holders can also opt their works out at any time later through
the Patent and Trademark Office or the concerned CMO.

SK — ECL mechanism applicable to various uses including the reproduction, making available
and distribution of OOC works. The representative CMO is considered to be the one which
directly (not on the basis of reciprocal agreements with another CMO) represents the biggest
number of rightholders on the territory of the Slovak Republic and is indicated in the list of
CMOs administered by Ministry of Culture. This broader provision (applicable to various
uses) replaced a previous one that only applied to OOC literary works in written form in the
collection of CHls.

PL - Specific ECL provision for the reproduction and making available of books,
newspapers, magazines or other forms of printed material published before 24/05/1994 in the
collection of archives, educational institutions, universities, research institutes and cultural
institutions. Works can be licensed through this mechanism if they are in a list published and
administered by the Ministry of Culture and National Heritage, and no opt-out notification has
been submitted by right holders to the CMO within 90 days of the registration.

226 The list is not necessarily exhaustive.
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UK — General ECL provision. The area of application is not defined in the law but CMOs
need to obtain authorisation by the Government before operating a scheme. In order to be
authorised for a maximum of 5 years, CMOs must demonstrate that they have procedures in
place to allow outsiders to opt-out of the scheme including before the scheme commences.

HU — General ECL mechanism that can apply to OOC works. Collective management of
rights is subject to registration by the government in general, ECL schemes can therefore be
run only by registered CMOs.

NO — Specific ECL provision applicable to archives, libraries and museums for the
reproduction and making available of works in their collections (irrespective of whether they
are OOC), in addition to a general ECL provision.

Data on opt-out levels

In a licensing mechanism based on the PoR in DE as described above for OOC books, there
was no objection by any rightholder. Licensing under this mechanism started in 2015. 1,442
books were licenced in 2015 and 2,419 in 2016 so far, with 18 libraries participating. **’

In the ECL-based project Bokhylla, which allows the National Library of Norway to make
available online books of Norwegian literature, including in-commerce ones, only
approximately 3,700 book titles were subject of an opt-out, against 205,000 titles made
available online (the first figure represents about 1.8% of the total titles made available).?*®

Very low opt-out rates were also reported to the UK Government by certain Scandinavian
CMOs in the context of the UK's consideration of legislation introducing ECL provisions. In
the same context, the Copyright Licensing Agency, which in the UK offers a blanket licence
that the UK Government describes as similar to an ECL in nature, indicated that works
excluded from the repertoire offered amount to 0.0007%.?*

ANNEX 9F — THE EXISTENCE OF COLLECTIVE MANAGEMENT STRUCTURES BY SECTOR

Licensing mechanisms as described in Annex 9E require that, for the creative sector at stake,
collective management of rights is possible and that at least one collective management body
exists (or can be set up) that has or can obtain the required mandates and negotiate licences
for the relevant uses. It also requires well-functioning CMOs.

The landscape of collective management across the EU is varied. Depending on the MS and
sector, collective management is generally more or less used for exercising rights. At the
current moment, CMOs can claim different levels of representativeness of entire sectors and
do not necessarily hold, or are in the position to easily collect, the necessary mandates from
right holders.

As regards literary works (as in books, journals and other written matter), CMOs are well
developed and present across Europe. They represent a large part of right holders, particularly
when it comes to secondary uses, and in many cases they deal specifically with uses in and by

27 Data as of July 2016, provided to the European Commission services by DE CMO VG WORT.

228 Data as of July 2016, provided to European Commission services by Norwegian CMO Kopinor. The
Bokhylla project is aimed at giving access to Norwegian works of literature from the whole of the 20"
century. Its ultimate target is to make available 250,000 books by 2017. The service is only available to
Norwegian IP addresses.

UK Government, "Impact assessment on Extended Collective Licensing "ECL", May 2012.
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libraries (for example for reprography rights and the collection of the remuneration right
attached to public library lending). It is in fact with CMOs in the literary sector that well-
known existing collective licences for the digitisation and making available of CHIs holdings
have been concluded.”

For musical works the CMO landscape is also well developed, with CMOs representing
authors for most rights. In this sector, collective management is already common, although
licences with CHIs related to heritage works are not yet frequent. As regards phonograms
producers and performers in the music sector, CMOs are also well developed (often taking the
form of joint producers-performers societies). They tend to deal with the management of
forms of exploitation such as broadcasting, public performance and certain online uses such
as simulcasting and some forms of webcasting.

In the visual arts field, collective management is available, but more widespread in certain
MS than in others, and more developed for fine art than photography. Visual art and
photography CMOs exist for example in all Nordic countries and in NL, but are absent in
some other MS. Agreements between CHIs and CMOs, for the digitisation and making
available of works online have already taken place.”*!

In the audio-visual sector (cinematographic works and other audio-visual works such as
documentaries) collective management tends to be limited to remuneration rights for authors
and performers (when they exist) and cable retransmission, although in certain MS CMOs
also manage for authors such forms of exploitation as broadcasting, public performance and
certain online uses such as on-demand services of broadcasters. This is an area where
collective management plays a limited role.

The rights in other works that make up the collection of CHlIs, including new types of works
like videogames, are generally not managed collectively or come in shapes and forms that are
not directly or obviously considered as falling within the types of works that existing CMOs
manage traditionally.

ANNEX 9G — STAKEHOLDER CO-OPERATION (E.G. MOU) IN THE AREA OF DIGITISATION AND
MAKING AVAILABLE OF HERITAGE

In addition to the appropriate collective management structure (see Annex 9F) the success of
collective licensing, including with an extended effect, depends on the openness and
willingness of stakeholders to support it as a mutually beneficial solution, or one that is
anyway supported by right holders and users. This is why stakeholder dialogue and
cooperation, leading for example to instruments like Memoranda of Understanding or model
contracts, can be conducive to the establishment of the necessary conditions for collective
licensing to take place and be successful.

For books and learned journals, in 2011 a Memorandum of Understanding (hereinafter: ‘the
2011 MoU') was agreed — under the auspices of the Commission - between right holders and
libraries to facilitate the clearance of the rights through collective management. It

230 This is the case, for example, in NO (Bokhylla project between the National Library of Norway and

CMO KOPINOR) and in DK (agreement with CMO COPYDAN Writing for works to be made
available on the website of the Royal Library).
2t For example, an agreement with CMOs KUVASTO (visual artists) and KOPIOSTO (photographers) in
FI1 for the online display of works held by the Finnish National Gallery.
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acknowledges the need that MS adopt legislative measures backing collective management
schemes applying to all right holders in a particular category (including non-members). It
foresees that sufficient safeguards are needed in terms of CMO representativeness, opt-out
clauses, transparency obligations etc. The 2011 MoU, implementation is monitored by a task
force of stakeholders.

This type of initiatives can:

(i) act as an incentive for relevant sectors to organise themselves so that collective licences
can actually be negotiated (for example by setting up the necessary collective management
infrastructure and mandating CMOs as appropriate);

(i) assist in the practical negotiation and conclusion of those licences; and

(iii) identify those cases and MS where there is a need for a legislative solutions to support its
implementation.

The "Licences for Europe" stakeholder dialogue convened by the Commission in 2013
resulted in a "Statement of Principles and Procedures for facilitating the digitisation of, access
to and increased interest of European citizens in European cinematographic works".?** The
statement is however relevant for individual licensing transactions and is not per se of special
assistance in mass digitisation contexts.

ANNEX 9H — ILLUSTRATION OF THE IMPACTS OF THE THREE CONSIDERED OPTIONS FOR
0o0oC

Illustration of the practical impacts of the baseline scenario and the considered options
through an hypothetical ideal case study

Baseline scenario

A CHI (A) wishes to digitise and made available on its website a collection of 2,000 books
related to a particular artistic movement. Another CHI (B) is willing to do the same for 1,000
self-standing drawings related to a certain scientific discipline. Both wish to give access
across borders in the EU to the collections. The maximum monetary equivalent that each of
these CHIs can devote to rights clearance work is EUR 10,000 (CHIs would not undertake the
project at all beyond this ceiling). It is assumed that there are no orphan works in these
collections and that not all the concerned right holders are represented in the relevant CMOs.
It is also assumed that transaction costs for both kinds of works for the clearance of rights
attached to the works are on average EUR 50 per work through individual licensing, and less
than EUR 10,000 for obtaining a single licence through a single CMO for all the concerned
works.

If resorting to individual rights clearance A and B would spend respectively EUR 100,000 and
EUR 50,000 in resources for transaction costs (licence fees, if requested by right holders,
would be on top) and would therefore not proceed with the project.

Under the status quo CHI A would have the possibility to see these transaction costs reduced
to less than EUR 10,000 only in the small group of MS that already have provisions in their

22 The statement was signed by the Association des Cinémathéques Européennes (ACE), the Federation of

European Film directors (FERA), the International Federation of Film Producers Association (FIAPF),
the Society of Audiovisual Authors (SAA).
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national laws allowing for CMOs to licence the rights of 'outsiders. CHI B would have this
possibility in an even lower number of MS, i.e. those that have such mechanisms potentially
covering all types of works (e.g. general ECL provisions), as in some MS these mechanisms
are only available for books or print works. Outside of these cases, transaction costs would
still be EUR 100,000 and EUR 50,000 respectively, and the projects would therefore not be
taking place.

The possibilities for right holders to obtain licensing revenues and see their works digitised
and made available (and therefore discoverable again) through the projects of CHI A and B
would, accordingly, only exist in the same reduced group of MS. Even in these cases, the
possibilities to make the works owned by outsiders available across borders in the EU based
on a licence would not be possible for either CHI A or B.

Option 1

Under this option, CHI A would be able to proceed with its digitisation project, since the
possibility to reduce its potentially high transaction costs (EUR 100,000) to below EUR
10,000 will be possible in all MS. CHI B would however still be in the position to see the
same reduction of transaction costs (from EUR 50,000 to under EUR 10,000) only, again, in a
small number of MS. In most MS the project would therefore not be undertaken.

Only the right holders of the book collection held by CHI A would have a new opportunity to
see their works exploited and therefore obtain licensing revenue out of it irrespective of the
MS. They would also be in the position to opt out of the scheme if they wish so (for example
because they would like to exploit the work themselves at one point in the future). For the
drawings collection of CHI B, these opportunities would only exist in a small number of MS,
as under the baseline scenario.

Only CHI A would be in the position to make the books whose right holders are outsiders
available across borders in the EU. For CHI B, this possibility would not even exist in those
MS where transaction costs can be reduced to under the ceiling that allows for the project to
be financially viable for it.

Option 2

As in Option 2, CHI A would be able to proceed with its digitisation project, since the
possibility to reduce its potentially high transaction costs (EUR 100,000) to below EUR
10,000 would be possible in all MS.

CHI B would be able to do so in the short term in all MS where a CMO representing visual
artists exists and has the right mandates, as the necessary legal framework would exist in all
MS. The number of MS where such CMOs are available would possibly increase thanks to
the stakeholder dialogues that the Commission would foster. In all these cases, CHI B would
be in the position to negotiate licences in a way that transaction costs can be brought down to
below EUR 10,000.

Relevant right holders for the book collection of CHI A would have a new opportunity to see
their works exploited and therefore obtain licensing revenues potentially everywhere in the
EU. The right holders of the drawings in the collection of CHI B would also have the same
opportunity in all MS where a suitable licensing infrastructure exists. In all these cases, right
holders would be in the position to object to the use of their work if they wish so.

Both CHIs A and B would be in the position to make their works whose right holders are
outsiders available across borders in the EU, once a licence is concluded.
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ANNEX 91 — TECHNOLOGY FOR RIGHTS INFORMATION FOR DIGITISATION PURPOSES

The EU, the creative industries and the user community have invested in technology-related
innovation projects aimed to generate tools that allow obtaining rights information relevant
for digitisation projects in a quicker and more accurate way. Their objective is to allow users,
typically CHIs, to obtain information such as the copyright status of a work (in or out-of-
copyright), whether it is orphan, its in- or out-of-commerce status, its right holders and
available licensors in a quicker and more accurate way. This enables to reduce the time it
takes to perform certain of the steps that right clearance processes involve. These tools and
projects are at the moment either in a research and development phase (FORWARD, see
below) or already established systems (ARROW). They are not concerned with the
negotiation and issuing of licences and cannot, as such, be considered solutions to that part of
the transaction cost issue explained under Annexes 9D and 9E, and to the outsider problem
explained therein, at least to a substantial degree. It should also be noted that their
geographical spread is not yet pan-European (although it potentially is) and that they are
generally suitable for medium to large-scale projects.

ARROW

ARROW is a digital service infrastructure that can be used to facilitate libraries and other
users in their diligent search for right information related to text-based works that are to be
included in digitisation programmes. The ARROW rights information infrastructure (RII)
links to and queries a network of data sources** and can deliver, in automated form, relevant
information, including the copyright status of a given work (in or out-of copyright), its orphan
work status, whether it is in- or out of commerce, its right holders, up to whether a collecting
society can issue licences for the concerned work.

The infrastructure, born out of projects financed by the Competitiveness and innovation
framework programme of the EU, was at the time the relevant projects ended available in 9
MS where the system is completely implemented, and at an advanced implementation stage in
7 additional MS.***

The ARROW system can be adapted to medium to large digitisation projects.
FORWARD project

The FORWARD project,” also funded by the Competitiveness and innovation framework
programme of the European Union, aims to create a system for audiovisual content,
particularly in the context of film heritage, and implement this system by linking to different
rights information sources within a single infrastructure. The FORWARD system aims at
significantly reducing the high transaction costs associated to rights clearance, relying on
existing rights information sources; where they do not exist or are not available, cerain data
might still need to be searched manually by users.

Once in place, the system would allow users to determine the copyright status of audiovisual
works and whether they are orphan works. The system furthermore will log all requests and
subsequently create a database of film rights.

23 Including library catalogues, Books in Print (BIP) databases and Reproduction Rights Organisations

(RRO) repertoire.
24 ARROW and ARROW Plus website (http://www.arrow-net.eu/) last accessed on 16/06/2016.
2 http://project-forward.eu.
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ANNEX 9J — SOCIAL AND ECONOMIC IMPACTS OF DIGITISATION?*®

As a relatively recent phenomenon, the actual social and economic impact of digitisation®®’
has not been conclusively studied and quantitative conclusions are hard to be drawn,
particularly at EU level. The cultural heritage community and scholars that investigate
digitisation as a research subject acknowledge that better evidence and analysis of impact is
needed than is currently available, as opposed to a pure focus on outputs (e.g. number of
digitised items, website visits, app use). They also often insist that such impact needs to be
defined by indicators of value that are not uniquely economic.”®® Efforts are being made to
that end, starting from the elaboration of appropriate assessment frameworks,?* notably in the
context of Europeana and its professional network.?*® This section includes the information
that it was possible to collect on the impact of digitisation as considered reasonable for the
purposes of this impact assessment.

The areas that are generally accepted as being affected the impacts of digitisation from a
societal end economic point of view include the following:

Public enjoyment, participation in society and community building

Digitisation provides for new opportunities for individual members of the public or groups to
engage with their heritage, for pure entertainment, personal study or research (e.g. on family
history or local identities). Digital resources can also reinforce the sense of belonging to
communities of all sizes and can be particularly important for geographically dispersed ones.
The possibility to access heritage at a distance and under new formats can be crucial for the
social inclusion of disadvantaged groups (e.g. people with disabilities, people that do not
speak certain languages, people who live away from cultural institutions).?** This kind of
impact is frequently demonstrated at disaggregate level, through case studies or anecdotal
evidence. A study carried out to determine the social economic value of continued investment
in Europeana in 2015-2020 has however estimated the economic value of time spent on
Europeana by the general public as ranging from EUR 1.5 to 2.2 million.?*? The value or

236 Considerations made here are valid for the digitisation of digital heritage irrespective of the copyright

status of the works considered.

The term 'digitisation’ refers here to the digitisation of cultural heritage, as opposed to broader or other
meanings, and is used both to refer to the creation of digital equivalents of works in analogue formats,
and to this operation associated to the broader making available of the work thanks to such conversion.
Although most of the impacts associated to 'digitisation' inherently refer to the second meaning, some of
the considerations made in this section are also applicable to the first meaning, notably when
digitisation has a preservation objective.

See for example S. Tanner, "Measuring the Impact of Digital Resources. The Balanced Value Impact
Model", King's Collece London, October 2012 and "Europeana Strategy 2015-2020, Impact".

See notably the Balanced Value Impact Model which, drawing from different impact assessment
practices currently available, provides an impact assessment model specifically geared towards the
benefits of digitisation and digital resources. The focus is broader than cultural heritage, as it also
encompasses the academic and cultural industries sector. The model is presented in S. Tanner,
"Measuring the Impact of Digital Resources. The Balanced Value Impact Model", King's Collece
London, October 2012.

Understanding impact is one of the pillars of Europeana's 2015-2020 strategy.

These and other aspects are explored more in depth, with a UK focus, in S. Tanner and M. Deegan,
"Inspiring Research, Inspiring Scholarship: The Value and Impact of Digitised Resources for Learning,
Teaching, Research and Enjoyment”, JISC, 2011.

Depending on more optimistic or pessimistic scenarios. The study aimed to measure the social and
economic benefits of Europeana as a digital service infrastructure as such, based on a number of
assumptions, rather than the impact of the digitisation and making available of cultural heritage per se.

137

237

238

239

240
241

242



effects of digitised resources from this perspective is sometimes described by expressions like
‘existence and/or prestige value', ‘community value', ‘inheritance/bequest value',**® ‘usage

value', ‘option value', 'social value'.**

Education and learning

Digitised resources add to the sources that can be used in teaching and in learning
environments more broadly. It is considered that digitised resources can open new
perspectives to teaching (e.g. it can become a more exploratory or active process). Digitised
heritage makes it easier to use audio and video materials and to combine formats in teaching
environments, including in new e-learning tools.

Scientific research and particularly research guality

The availability of digitised heritage online allows new areas of research as richer research
content becomes available in formats that can be analysed with newer techniques and under
different perspectives. It is also generally understood that digitisation helps researcher focus
less on data collection than on its analysis (for example because finding relevant terms or data
in a single document does not require reading the whole document). In general, digitisation
makes research on heritage materials more efficient, for example because it allows the
immediate comparison of related documents that are physically held in dispersed collections
(through 'virtual reunification’).

Direct economic opportunity

In addition to the ‘indirect’ economic impact deriving from the social, educational and
research impacts indicated above, the direct economic benefits of digitisation can generally be
referred to two main areas:

e Impact on the cultural industries. Digitisation makes works discoverable again.
When works are in copyright, digitisation can generate new revenue opportunities for
concerned right holders, particularly when works are out-of-commerce and therefore
no actual exploitation occurs otherwise. It occurs for example that old footage held by
film heritage institutions is used for news reporting or in new film productions.
Through its preservation potential, digitisation makes the life of works, and therefore
this new exploitation potential, last longer. On the other end of the chain, digitisation
helps cultural industries wanting to re-use previous material in discovering it in easier
way, reducing their search costs and providing broader choice. These effects are
enhanced by the presence of aggregators like Europeana and are typically associated
to the notion of 'long tail'.

e Impact on other industries. The Comité de sages charged by the European
Commission in 2010 to reflect on how to foster digitisation, online accessibility and

However, given the mission of Europeana, we consider these benefits to be illustrative of the latter as
well, with the exception of the calculations the study made of the cost savings benefiting to cultural
heritage institutions that use Europeana as an infrastructure. The study concludes that the most
significant impacts that can be quantified are these savings (estimations range from EUR 14.2 to 22.1
million depending on scenarios) and the potential impact on tourism as an economic activity (see main
text below). It also states that welfare effects are associated to the creative industries, education and
research but could not be measured in a significant way. See various authors, "The value of Europeana”,
September 2013.

See S. Tanner, "Measuring the Impact of Digital Resources. The Balanced Value Impact Model", King's
College London, October 2012 and "Europeana Strategy 2015-2020, Impact".

See various authors, "The value of Europeana”, September 2013.
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preservation of cultural heritage in Europe identified three main areas where

digitisation can boost employment and growth:**°

1. Economic activity directly related to digitisation practices itself. This includes
digitisation services, to which digitisation activities can be outsourced, and the
production of the related machinery and software. The Report indicates that the
process of digitisation, irrespective of its level of sophistication, is labour intensive
and therefore a potential job creator.

2. Services and products emerging from digitised cultural content as a 'raw material'.
Tourism, education and new technologies (for example mobile applications) are
singled out as the areas where this effect could be more strongly felt. This area can
partly overlap with the impact on cultural industries described above.

The study on the social economic value of continued investment in Europeana in
2015-2020 calculated the potential economic benefit on tourism as ranging from
EUR 43.9 to 68.3 million.**

One particular area where economic benefits derive from the digitisation of
heritage are festivals. It is for example estimated that that the city of Bologna
benefited from more than EUR 1 million from the 2013 edition of its film heritage
event "Il Cinema Ritrovato".**’

3. Economic activity related to the storage, preservation and processing of digital
material.

Environmental benefits

It is also generally assumed that the ability for researchers, the general public and end-users in
general to access cultural heritage resources at a distance brings about environmental benefits
deriving from reduced travel and the related environmental impact.

24 E. Niggemann, J. De Decker, M. Lévy, "The new Renaissance. Report of the "Comité des sages", 10

January 2011.
Depending on more optimistic or pessimistic scenarios. See various authors, "The value of Europeana",
September 2013.
European Commission, "Report on the Implementation of the European Parliament and Council
Recommendation on Film Heritage 2012-2013", 2014.
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ANNEX 10 - TEACHING

ANNEX 10A — DEVELOPMENT OF DIGITAL AND ONLINE EDUCATION

Use of digital works by educators and learners (at all education levels)

The graph below illustrates the trends in certain MS as to the use of digital and non-digital
works by educators and learners. Both (digital and non-digital) types of works remain
important, even if learners tend to slightly favour the use of digital works.

Data come from an online survey of learners and educators carried out in 2015 (more than
2000 respondents from 9 MS).

Source: Study 'Assessment of the impact of the European copyright framework on digitally-supported
education and training practices’

Balance of the use of digital and non-digital educational works among educators and learners
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The columns represent median numbers of learners' and educators' choices on a scale between -50, which stands for "I use only non-digital works"
and 50, which stands for "l use only digital works"

Use of digital resources in secondary education

The graphs below illustrate the use of digital tools and resources in schools in 2011/2012. It
shows for example that digital books or textbooks were used at least once a week by 33%
of students in lower secondary schools (grade 8) and by 23% of students in upper
secondary school (grade 11).

The data is based on a survey of students, teachers and head teachers realised in 2011/2012
(190.000 responses).

Source: 'Survey of Schools: ICT in Education: benchmarking access, use and attitudes to technology
in Europe’s schools, Final study report, February 2013°*

248 https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/K K-31-13-401-EN-N.pdf
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E-learning higher education

The figures below represent higher education institutions' replies to the 2013 survey on e-
learning carried out by the European Universities Association on e-learning (249 participating
higher education institutions). Main findings:
e 82% of institutions indicated that they offer online courses
e In 40% of the institutions at least half of the students are engaged in e-learning
e 85% of institutions indicated that they use digital courseware and 81% online
repositories of educational material (at least in some faculties).
e 50% of institutions indicated that they offer a personalised study portal to their
students.

Source: 'E-learning in European higher education institutions, results of a mapping survey conducted
in October-December 2013, European University Association®

249 http://www.eua.be/Libraries/publication/e-learning_survey.pdf?sfvrsn=2
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Figure 7 - Q6: Does your institution offer any of the following?

Types of e-learning offered by institutions
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Figure 12 - Q10: What is the estimated percentage of students at your institution involved in e-learning?
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Figure 17- Q15: Does your institution use any of the following types of educational resources?
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Figure 18- 017: Which of the following information technology (IT)-related systems does your institution use or provide

for students?
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ANNEX 10B — PERCEPTION OF THE COPYRIGHT-RELATED OBSTACLES IN EDUCATION

Source: Study 'Assessment of the impact of the European copyright framework on digitally-supported
education and training practices’,

Perceptions of copyright-related obstacles and consequences on teaching activities

The figures presented below enable to identify the types of copyright-related restrictions
encountered by educators and learners and the consequences on the use of illustrative content
in teaching activities. Data come from an online survey of learners and educators carried out
in 2015 (more than 2000 respondents from 9 MS).

The obstacles most frequently reported by educators are related to legal uncertainty
(34% of educators), cost of the licences (31%) and technological protection measures
(31%). In most cases, educators facing these problems chose not to use protected content

and/or to look for alternatives.
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Experience related to the access to and quality of protected content in digital education

The following figures are based on a different online survey carried out in 2015 among
stakeholders active the field of copyright in digitally supported education (about 500
respondents in 28 MS and Iceland, Norway, Lichtenstein), including both right holders and
users and their representatives.”°

Users are rather critical regarding the access to protected works (about 62% of users
finding it difficult to access and use protected works), but are more positive about the
quality of these works (54% of users considering the quality of protected works is high).

More than 60% of users find it difficult to access and use protected works

Is it easy to obtain and use copyrighted works in digital education in your country?
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Identification of cross-border problems

In addition to the lack of information on copyright rules in other countries, users report
problems related to differences between national exceptions and to the limited scope of
the licences.

20 Most of the answers came from representatives of non-profit educational institutions (31.8 %), libraries

and archives (12.3 %), governments/public authorities (10.4 %), educational businesses (10.4 %),
authors (8.7 %) and collective management institutions (8.5 %).
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Cross-border related problems in the field of digitally supported education encountered by users of works
and their representatives

Impossibility to use certain works across borders

0,
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Perception of open licence works

Table 1: Popularity of open license works
Users of copyrighted works | Copyright holders and their
and their representatives representatives
Agree Disagree Agree Disagree
(Strongly (Strongly (Strongly (Strongly
Agree) Disagree) Agree) Disagree)
Open license materials are used in | 66.8 % 14.9 % 58.1 % 18.8 %
education (28.1 %) (3.4 %) (23.9 %) (5.1 %)
(9.1 %) (20.4 %) (7.2 %) (32.5 %)
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r f ional work
:f:r: :pe:d‘:f::n‘;: wo:kss t:":: 36.5 % 29.0 % 24.3 % 36.8 %
licensed works (11.8 %) (11.3 %) (10.8 %) (18.1 %)
n licen work r mor
oofI::n m‘::?nIsyebet::’au:eath‘ie\;l :‘:: fre?els 84.8 % 6.0 % 85.7 % 7.2 %
; (51.5 %) (1.5 %) (51.8 %) (1.8 %)
available
Licensed works are used more
because they offer better | 54.6 % 30.9 % 66.6 % 28.3 %
quality/variety than open license | (18.2 %) (16.4 %) (38.3 %) (15.0 %)
alternatives
Licensed materials are used more
;e;Z‘:f;sthean‘;seriO:Ifs ed:rc:tw:j: 52.7 % 32.7 % 32.8 % 54.1 %
sufficiently aware about open (30.9 %) (14.5 %) (23.0 %) (31.1 %)
license works.
Licensed materials are used more
mostly because there are collective
licencing agreements made (by the | 36.6 % 34.6 % 36.1 % 29.6 %
government or educational | (9.1 %) (18.2 %) (16.4 %) (14.8 %)
institutions) with certain copyright
holders.
Source: stakeholders’ survey.
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ANNEX 10C — COMPENSATION AND LICENSING SCHEMES FOR EDUCATIONAL USES

The use of protected content for teaching purposes is allowed under different types of
agreements, compensation or licensing schemes in MS:

e In some cases, these agreements are directly linked to the teaching exception and their
purpose is mainly to organise the compensation of right holders, where this is required
in national laws (FR, DE, ES). Licensing schemes are also frequently used in those
countries to complement the exception (allowing for additional uses, e.g. textbooks in
FR and DE).

e Inother MS (UK, IE), licensing schemes prevail over the teaching exception.

e Finally, certain MS do not have a teaching exception in their law but foresee extended
collective licensing (ECL) for educational uses (DK, FI, SE).

This annex presents the main features of these compensation/licensing schemes in certain MS.

Licensing/compensation schemes implementing and/or complementing the teaching
exception

FRANCE

Legislation

The teaching exception in France applies to uses in the digital learning environment, to the
extent that access to protected content is limited to teachers and students. The exception
allows the use of extracts of works only and does not apply to resources specifically intended
for education (e.g. textbooks) and to sheet music. The French legislation foresees an
obligation of compensation for right holders.

Agreements/licences

The Ministry of Education and Higher Education concluded a series of agreements with
CMOs in order to apply the teaching exception and organise the compensation required by
law as well as to complement the exception by covering additional uses and works (e.g. use of
textbooks). These agreements apply to all educational establishments (primary, secondary,
higher education). They are based on voluntary collective licensing and are organised by
sector and types of works, as illustrated in the table below.

Sector/works CMO Scope / Permitted uses Compensation /
Remuneration

Print works | CFC, Works covered Remuneration to CFC

(incl. works of | AVA, The agreement covers works from more than 2000 | (including for SEAM

visual arts and | SEAM publishers and pictures from more than 100000 | and SACD) and AVA:
print music)**! authors. Textbooks and sheet music, which are | 1,700,000 € by year
excluded from the scope of the teaching exception, | for 2014-2015
are covered by this agreement. covering primary,
secondary and higher
The CFC website offers a search engine allowing | education (1,437,000
educational establishments to identify the publishers, | to CFC and 263,000 to
newspapers and authors (in the case of pictures) | AVA). This covers

1 2014 Memorandum of Understanding on use of books, published musical works, periodical publications,

works of visual art for the purpose of illustrating teaching or research activities See:
http://eduscol.education.fr/numerique/textes/reglementaires/aspects-juridiques/droit-auteur

147




covered by the agreement.

Digital and online uses

The agreement allows the reproduction and making
available of extracts of works through digital means
in the classroom or through online means, via a
secure electronic network (intranet/VVLE) or via email
to the extent it remains limited to teachers and pupils
involved in the teaching activities.

The agreement does not cover the use of digital
textbooks, unless these uses are explicitly allowed by
the publishers.

Extent of copying
The agreement allows the use of extracts of works

only (no quantitative limitation), except in the case of
short works such as poems or visual art works for
which entire works can be used.

The notion of "extract" is defined only for works
which are not covered by the teaching exception in
France, i.e. textbooks (e.g. max 4 consecutive pages
and max 10% of a book) and sheet music (max 3
consecutive pages and max 10% of the work).

Cross-border uses: the agreement does not include
any reference to cross-border uses but allows uses in
the context of distance learning (CNED).

only digital  uses,
allowed under the
exception

(compensation) +
additional uses
(remuneration for

exclusive rights).

AV

and

cinematographic

works

252

PROCIR
EP

The agreement allows to show (in the teaching
context) an entire film or documentary only if it is a
recording of a broadcast (from free TV) and to use
extracts of DVDs/ VODs (including the possibility to
make these extracts available on secure electronic
networks, up to 6 min). For using entire films,
educational establishments must ask the authorisation
to the right holders. The agreement excludes
recreational uses.

Remuneration to
PROCIREP: 150,000€
by year

Musical works

253

SACEM

The agreement allows to perform or listen to an entire
work in the classroom and to make extracts available
on the intranet of educational establishments (max.
305s).

Remuneration to
SACEM: 150,000€ by
year

GERMANY
Legislation

The teaching exception in Germany applies to uses in the digital learning environment, to the
extent that access to protected content is limited to those taking part to teaching activities.
The exception allows the use of limited parts of works or small scale works and does not
apply to resources specifically intended for schools (e.g. textbooks) and to recently released
cinematographic works. The German legislation foresees an obligation of compensation for
right holders.

252

253

2009 Agreement on the use of cinematographic and audiovisual works for the purpose of illustrating
teaching or research activities ; see: http://procirep.fr/IMG/pdf/Accord_Education_Nationale_2009.pdf
2009 Agreement on the live interpretation of musical works, the use of audio recording of musical
works and the use of video-music for the purpose of illustrating teaching or research activities; see:
http://www.education.gouv.fr/cid50450/menj0901121x.html
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Agreement/ licences

There is a compensation scheme agreed between eight collecting societies (for audio,
audiovisual, graphic) and higher education authorities for the uses of certain types of works
under the teaching exception. However, negotiations for a framework agreement fixing the
compensation due under the exception have failed so far for published works.

Regarding textbooks (which are excluded from the exception), a specific licensing agreement
was reached between the Culture and Education Ministers of the Lander, the association of
educational publishers and the collecting societies VG Wort, VG Bild-Kunst and VG
Musikedition. Under this agreement teachers are allowed to copy protected content (10% of a
given work up to a maximum of 20 pages can be copied). Digitisation of small extracts of
works, digital distribution and storage on teachers' computers is included. Compensation is
paid at Lander level.

SPAIN

Legislation

The Spanish legislation foresees a new exception (entry into force in November 2015) for
universities and public research, allowing to use a chapter of a book or an article in a
magazine or journal (around 10% of the whole work as a general rule) for the purpose of
illustrating teaching or scientific research.”* Online uses under internal secure networks
accessible only by registered users are allowed. The legislation foresees that right holders
have the right to equitable compensation for the uses allowed under this exception, subject to
compulsory collective management.

Licences

CEDRO (Spanish CMO for authors of literary works and publishers) and VEGAP (CMO for
visual artists) reached an agreement with Spanish universities in March 2016 in order to
organise the compensation required by the new legislation. The amount of compensation to be
distributed to right holders has been set up at €3 million / year.

Licensing schemes prevailing over exceptions

UK

Legislation

The UK legislation includes a fair dealing provision for illustration for instruction that cannot
be overridden by contracts. In addition, the legislation foresees an exception, which is
however subject to the availability of licences, for copying and use of extracts of works (as
well as for the recording of broadcasts) by educational establishments.

Licences
From April 2014, the Department of Education provides licences from the following CMOs
for all primary and secondary state-funded schools in England:
- Copyright Licensing Agency (CLA), for print and digital copyright content in books,
journals and magazines

24 In addition, the legislation includes an exception (not subject to compensation) allowing teachers of

official educational establishments to use fragments of works (for illustrating teaching (in the classroom
or for online education). The use of textbooks or academic books is not allowed under this exception
(except under very specific conditions).
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- Newspaper Licensing Agency (NLA), for newspapers and magazines

- Schools Printed Music Licence, for printed music

- Educational Recording Agency, for recording and use of copies of radio and television
programmes

- Filmbank and Motion Picture Licensing Company, for showing of films

CLA/NLA licence®®

Works covered Type of works: print and digital books, journals, magazines, newspapers, printed music (for
schools). The licence includes textbooks and academic books (including digital books).

Repertoire: The licence covers all published works, unless a right holder chooses to exclude
their work/s (the percentage of excluded works is estimated to be 0.2% and the revenue
collected and identified for works that have not been expressly mandated is 1% per year on
average).

The CLA website offers an online search tool (also available as a mobile app) allowing
educational establishments to check if a work is covered by the licence.

Digital uses Digital uses and works are included in CLA licence: scanning, digital copying, making
available of digital copies within a secure electronic network (including course packs).

Extent of The licence allows the use of 5% of a work or one chapter of a book, one article of a serial

copying publication, one short story or poem of max 10 pages from an anthology.

Cross-border Cross-border uses by distance learners registered with UK higher education institutions are

uses allowed (if works are accessed under secure electronic networks).

In addition, CLA is running a trial scheme (which would be an optional licence add-on) to
cover students based at an overseas campus of a UK institution or a third-party organisation
that a UK university is in partnership with.

Remuneration In 2014/15 CLA collected £15.7m from schools, £5.8m from further education institutions
and £13.9m from higher education institutions. Total: £35.4m. Photocopying representing
79% of this total and scanning and digital re-use 21%.

IRELAND
Legislation
The Irish legislation includes a fair dealing provision for the purpose of research and private
study, as well as exceptions allowing reprographic copying and recording of broadcasts and
cable programmes by educational establishments.”® However these exceptions do not apply
if there is a certified licensing scheme covering the same uses. ICLA (lrish Copyright
Licensing Agency) licensing scheme for educational uses is certified under a statutory
instrument.

Licences

ICLA licence

Works covered Type of works: Print and digital books, journals, magazines, and newspapers (under certain
conditions). The licence does not cover printed music, workbooks, maps, charts.
Photographs, illustrations and diagrams are only covered by the licence where they are
integral to the text. The ICLA licence for schools also covers the rental of schoolbooks
under Textbook Rental Schemes.

Repertoire: The licence covers all published works (published in Ireland or in countries

25 CLA offers a licence for newspaper content to all education institutes on behalf of NLA.

The Irish legislation also foresees an exception allowing the copying of works in the course of
instruction (not subject to licences), however this does not apply to copying made by reprographic
process.
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https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=115168&code1=RAT&code2=&gruppen=Link:2014/15;Nr:2014;Year:15&comp=2014%7C2015%7C

covered by a reciprocal agreement), unless a right holder chooses to exclude their work/s. A
list of excluded works is available on the ICLA website.

The repertoire varies according to the type of uses (photocopying, scanning and digital
distribution, digital publications).

Digital uses Digital uses (scanning, digital copying, posting on intranet or VLE) of print or digital works
are included under ICLA licence.

Extent of The licence allows copying 5 % or one chapter of a published work or one entire article of a

copying publication, or one short story or poem of max 10 pages.

Cross-border Cross-border uses by distance learners receiving direct tuition from IE higher education

uses institutions are allowed.

Remuneration

Not available

Extended collective licensing (ECL)

The use of protected content for educational activities is based on extended collective
licensing (ECL) in Denmark, Finland and Sweden

DENMARK
Licences

Copydan Writing has been approved by the Danish Ministry of Culture to enter into licence
agreements covering the exploitation of works for educational activities.

Kopiosto licence

Works covered

Types of works: Print works in analogue or digital format

Repertoire: legal extension of the repertoire, including to foreign right holders, on the basis
of ECL. In Denmark, it is not possible for an individual right holder to opt out of licence
agreements entered into on the basis of the specific ECL provisions (including on
educational uses).

Digital uses Scanning, digital display, storage on intranet

Extent of The extent of digital copying allowed under the licence is 20% of a publication but not more
copying than 20 pages. Scanning, digital copying and use of newspapers are not allowed.
Cross-border Not available

uses

Remuneration

In 2015, Copydan Writing distributed 41 mill € to Danish and foreign rights holders for
educational uses (photocopying and digital uses) of protected content.

FINLAND
Licences

Kopiosto licences are centrally acquired by the Ministry of Education for primary and
secondary schools, including vocational secondary school, and by Universities Finland and
the Rectors' Conference of Finish Universities for higher education institutions. The table
below presents the specific conditions applying to the use of print works. Further agreements
are in place for the recording of television broadcasts for teaching and research.

Kopiosto licence

Works covered Type of works: Print works (books, newspapers, magazines, photographs). Workbooks and
exercise books are excluded from the licence. The licence does not cover software, audio-

visual and other works broadcast on television or radio.

Repertoire: legal extension of the repertoire, including to foreign right holders, on the basis
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of ECL. Non-represented right holders can opt out to prohibit the (digital) copying and use
of their works. Kopiosto maintains a list of right holders (and prohibited works) that opted
out from the licence.

Digital uses The licence allows photocopying, printing and digital copying of printed publications and of
online materials. It allows the distribution of digital copies via secure networks and, for
higher education, via email to the teaching group.

Extent of Primary schools: The extent of digital copying allowed under the licence is 5 pages but no

copying more than 50% of a print publication

Upper secondary schools: The extent of digital copying allowed under the licence is 15
pages but no more than 15% of a print publication

Higher education: The extent of digital copying allowed under the licence is 20 pages but no
more than 20% of a print publication, or a full scientific article and 50% of an article
published in a compilation

Cross-border
uses

The licence covers distance learning (online courses available via secure networks) but does
not allow cross border uses.

Remuneration

Licensing revenue: 16,1M€ in 2014 for photocopying and digital uses of publications

SWEDEN
Licence

Bonus Copyright Access' licenses the use of print works for all schools and higher education
institutions in Sweden. Licences for the use of AV works and broadcast are concluded with
other organisations.

Bonus Copyright Access licence

Works covered

Type of works: Print works (books, textbooks, newspapers, magazines, photographs, sheet
music), including digital publications.

Repertoire: legal extension of the repertoire, including to foreign right holders, on the basis
of ECL. Non-represented rights holders have the possibility of prohibiting the use of their
works.

Digital uses The licence allows photocopying, printing and digital copying of printed publications and of
online materials. It allows the distribution of digital copies via secure networks via email to
the teaching group.

Extent of The extent of digital copying allowed under the licence is 15% of a publication but not more

copying than 15 pages. Copying from websites or digital publications is allowed up to a quantity

correspond to 15 pages.

Cross-border
uses

The licence covers distance learning (online courses available via secure networks) but does
not allow cross border uses.

Remuneration

Not available
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ANNEX 10D — DATA ON DIGITAL USES AND SECONDARY LICENSING INCOME

Digital uses under collective licensing schemes

The availability of data related to the extent and value of digital uses under existing collective
licensing schemes (ECL or voluntary/mandatory collective management) is limited, mainly
because reproduction rights organisations (RROs) generally do not measure income from
analogue and digital uses separately. The available data (in most cases, estimates) is presented
below:

In countries where digital uses are allowed under ECL

The estimates provided by RROs in Sweden and Denmark indicate that about 50% of the
revenues collected from educational bodies derives from digital uses.”’

In Finland, the licensing organisation (Kopiosto) indicated in its 2013 annual report that
digital and online uses accounted for 23% of its licensing income from educational
institutions.”® Such uses are estimated to account for 30% of its licensing income in 2014.>*°

In countries where digital uses are allowed under voluntary collective licensing with an
obligation for educational establishments to take up a licence if available

In the UK, digital uses (scanning and digital re-use) accounted for 18% of the revenue
distributed by CLA to right holders in 2013/2014, 21% in 2014/2015 and 28% in 2015/2016
(average for all types of education institutions). However, uses in schools are much more
limited than in higher education institutions, where they represent 62% of the revenue
distributed from CLA licence, notably because of the increasing use of digital course packs.**

In countries where digital uses are allowed under voluntary collective licensing

In Spain, the RRO (CEDRO) estimates that 50% of its income from usages in schools and
57% of its income from uses in universities is derived from digital uses.

In Greece, the RRO (OSDEL) estimates that 58% of its income for usages in universities is
generated by digital uses.

In countries where digital uses are allowed under the exception with compensation

In France, the compensation required for digital uses represents about 8% of the amount
collected for secondary uses of protected works in all education levels.*®* However, this

»7 BONUS Copyright Access (SE) estimates that, at least, 50% of its revenue collection for usages in

schools and from universities and other tertiary education derives from digital uses. COPYDAN (DK)

estimates that some 50% of the income from usages in schools, and some 80% of the usages in

universities, is connected to digital uses. Source: IFRRO

Source: Kopiosto Annual Report 2013, . Distribution of 2013 revenue from licences to educational

institutions: €8.05million for photocopying and €2.45million for digital uses (total:€10.5 million ). See:

http://www.kopiosto.fi/kopiosto/kopiosto_in_brief/en_GB/kopiosto_in_brief

In its 2014 Annual Report, Kopiosto indicated that the total revenue from licences to educational

institutions (covering photocopying and digital uses of publications) amounted to : €11.56 million in

2014. The report also explains that licensing income from educational institutions increased by 10.1%

from 2013, mainly due to a centralised Digital Licence acquired by the Ministry of Education and

Culture for almost all educational institutions.

260 Source: CLA/ALCS/PLS

2ot In France, the compensation required at national level on annual basis for digital uses of print works is
€1.7 million (covering all types of educational institutions). The total amount (including photocopies) -
distributed to authors and publishers was €17.5m for primary and secondary schools and €4.5m for
higher education. Source: FEP
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amount is not directly related to the actual extent of digital uses, as it is determined by the
sectoral agreement. For educational publishers in particular, digital uses represent about 4%
of secondary licensing income from primary and secondary schools, but already 17.5% of the
revenue collected from higher education institutions.?®*

Secondary licensing income for educational publishers

The table below illustrates the relative importance of secondary licensing income in the
turnover of educational publishers in countries where the use of textbooks or other
educational resources currently requires a licence.

Secondary uses of Part of secondary uses in
Educational publishers' textbooks / revenues of edu)(/:ational
turnover (mio €)* educational . -

resources (mio €) publishers (in %)
France 306 9.80 3.2
Germany 550 6.40 1.2
Sweden 93 3.40 3.7
UK** 370 11.1%* 3.0

* Revenues from educational publishers (covering primary and secondary education - except for UK)

** Data for primary, secondary and higher education. The figure reported in "secondary uses"
corresponds to revenues from CLA educational licence distributed to publishers of educational content
onlyand to publishers of educational and other content. (Exchange rate June 2016)

Sources: FEP, CLA/ALCS/PLS; 2015 figures

262 Source: FEP
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ANNEX 11 -TDM

ANNEX 11A — THE SCIENTIFIC PUBLISHING MARKET: FACTS AND FIGURES

Scientific publishers’ business model has traditionally been subscription-based only, but
today, with the coming of digital age and the changing needs of researchers, the publishers'
business models have become more varied. Notably, open access publishing is now
widespread alongside with the traditional subscription model and an increasing number of
“traditional” publishers now also offer open access solutions.

The STM market

The 2013 revenues for the global Scientific Technical and Medical (STM) market (this
includes journals, books, technical information, databases, etc.) in the EMEA region has been
estimated at 7056 millions of dollars.”®® Revenues from journals and books amount
approximately to 56% of this market. This market is expected to grow at about 4% annually
through 2017. The main revenues linked to journal publishing are generated by academic
library subscriptions (68-75%), followed by corporate subscriptions (15-17%), advertising
(4%), membership fees and personal subscriptions (3%) and various author-size payments
(3%).

In 2014, there were around 34.550 scholarly peer-reviewed journals publishing more than 2.5
million articles a year.?®* There are around 5.000 to 10.000 journal publishers globally.?*

It is estimated that universities and other institutional users spend 5.5 billion dollars on
content each year.”® For the UK, GBP 80million per annum is paid on big deals.’®” More
generally, the UK's higher education institutions pay between GBP160 million and 192
million for journals subscriptions and it is estimated that the French academic sector pays at
least EUR 120 million per year for subscription to scientific journals.®®

Researchers are the authors of scientific publications but generally assign their rights to
publishers. Authors' remuneration in the field of scientific publishing does not usually take the
form of royalties, other factors such as career recognition and prestige (including as a mean to
obtain grants also play a more important role.

The cost for publishing an article greatly varies. For instance, for subscription-based journal,
it was estimated that this cost would be between EUR 3800 and 5000.%° Regarding open
access journals, according to one of the main actors of the sector (PLOS, which has already

263

See the 2015 STM report, p. 23 (based on the Outsell report). The global STM revenues are estimated at
$25.2 billion. See also the Max Planck Institute study, "Disrupting the subscription journals' business
model for the necessary marge-scale transformation to open access", 2015, p. 5, which indicates that
worldwide annual sales of academic journal currently generate EUR 7.6 billion.

See the 2015 STM report and the above-mentioned Max Planck Institute study which estimates that
around 2 million journal articles are published each year.

The 2012 STM report, p.33. Moreover, the main English-language trade and professional associations
for journal publishers collectively include 657 publishers producing around 11,550 journals.
Presentation from S. Reilly (Liber) before the European Parliament, "Publishing and copyright issues in
the digital environment - focus on scientific research and educational issues", 26 March 2015.

267 Source: UCL

268 Max Planck Institute study, "Disrupting the subscription journals' business model for the necessary
marge-scale transformation to open access", 2015, p. 8.

See the above-mentioned Max Planck Institute study, p. 5.
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published more than 100.000 open access articles) the costs for publishing an article are about
1.000 USD.?"

Commercial TDM licensing market

The information provided by the STM association and its members indicates that they do not
clearly separate business licensing from TDM which makes the provision of numeric data on
the specific commercial value of TDM licensing market difficult. The market for explicit
TDM rights is part of a whole series of usage rights into the commercial market for journal
content. Overall, the STM publishers have indicated that researchers in commercial
healthcare/pharmaceutical and engineering markets value highly the commercial usage rights
which include right tools and content formatting needed for their TDM research. They foresee
that the TDM market in Europe for publishers, based on current estimations (2million in
2015) will be worth in excess of 56 million in 2019. Their members report that even if the
pharma sector tends to be more advanced in its use of mining technologies, the use of TDM is
on increase also in other sectors, such as chemical manufacturing.

STM publishers provide different services to their customers, depending on their TDM

research needs. Examples of how their customers may carry out TDM include:

 use of third-parties (e.g. Northern Light) to help pull data through a single hosting point,
and publishers work with them on behalf of the customer.

 data from publishers fed directly and integrated into their customers' own systems;

« use of proprietary systems and data warehousing tools (e.g. Oracle) to consolidate various
data sources.

Some corporate customers, who may be conducting TDM occasionally, benefit from once-off

licenses which are combined with “locally-hosted” licenses, while others may work through
intermediaries (such as Copyright Clearance Centre).

Open access publishing

There are currently two main open access publishing models (although a number of
alternatives and variations on these exist and are under development):

Green open access (self-archiving): Under this model, the published article (or in some cases,
the final peer-reviewed manuscript) is archived by the author — or a representative — in an
online repository before, alongside or after its publication. There is generally delayed open
access to the article (‘embargo period’). Publication costs are covered by subscription fees
and pay-per-download/view fees received during this embargo period.

Gold open access (open access publishing): Under this model, the published article is
immediately freely available to the reader upon publication. Open access journals can be
subsidised or the publication costs can be covered by a one-off payment by the author (often
referred to as Author Processing Charges — "APCs"). The APCs are often covered by the
author's research grant or paid by the author's employer (e.g. the research center or
university). Under both FP7 and Horizon 2020, gold open access costs incurred during project
duration are eligible for reimbursement. In addition, a Pilot action on the coverage of gold
open access after project end began in Spring 2015.

270 See also and the above-mentioned Max Planck Institute study, p. 6. Costs are in average below 2000

EUR.
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In the case of open access publications, there exists a trend towards using licenses to publish
in which authors retain copyright and authorize under certain conditions different uses of the
content. The most widely-used licenses in this context are Creative Common Licenses ('CC-
licenses') that are publicly available and aim to facilitate the online dissemination of contents
by providing several 'easy to apply/understand’ copyright licenses.?™*

Nowadays, open access articles represent between 12 to 20% (depending on the sources®’?) of
all scientific papers published each year and this figure is steadily rising.””®> Open access
journals are around 26-29% of all journals. There are currently around 10.090 fully open
access journals listed in the directory of open access journals.>”* Purely open access
publishers generally act more as service providers and disseminators of knowledge. Their goal
is to ensure the widest possible access te the content. Many (though not all) open access
publishers allow TDM in their licenses: several of them have opted for a CC-BY license®”
(instead of a CC-BY-NC?® or a CC-BY-SA license®’") to allow TDM. As for funding bodies,
they are gradually beginning to consider provisions that would ensure that TDM is possible.

271 For an overview of the different licenses, see: https://creativecommons.org/licenses

The 2015 STM report provides for that about 12% of articles published is open access. See the recent
Max Planck Institute study, "Disrupting the subscription journals' business model for the necessary
marge-scale transformation to open access", 2015, which indicates that open access publications have
reached a market share of 13% (without counting the hybrid componenet). See also Mikael Laakso;
Bo-Christer Bjork, "Anatomy of open access publishing: a study of longitudinal development and
internal structure”, available on http://www.biomedcentral.com/1741-7015/10/124.: "Over the past
decade, OA journal publishing has steadily increased its relative share of all scholarly journal articles
by about 1% annually. Approximately 17% of the 1.66 million articles published during 2011 and
indexed in the most comprehensive article-level index of scholarly articles (Scopus) are available OA
through journal publishers, most articles immediately (12%) but some within 12 months of publication
(5%)."

One of the reasons is that an increasing number of research funders are mandating open access. For
example, the European Commission requires that all publications resulting from Horizon 2020 be
published in Open Access, and is running a Pilot on Open Research Data requesting that the data
underlying scientific publications resulting from Horizon 2020 be open access, and asking concerned
beneficiaries to establish data management plans

See the Directory of open access journals website (https://doaj.org/) and the 2015 STM report.

A CC-BY license only requires the user to credit the author. This is the most accommodating CC
license. For instance, Wiley (one of the main scientific publishers) reported to the Commission that their
open access content under a CC-BY license may be freely used for mining purposes.

A CC-BY-NC license prevents any commercial use of a work but allow any non-commercial use. The
user must credit the author.

Under the CC-BY-SA license, the user must credit the author and license the new creation under the
same licensing terms. This is for instance the license used by Wikipedia.
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ANNEX 11B — TECHNICAL ASPECTS OF TDM

Text and Data Mining (TDM) is a term commonly used to describe automated analysis of
large volumes of text and data. Depending on the context, other terms used to describe the
same techniques are business intelligence, information analysis or text and data analytics.

TDM is used for various purposes including scientific research, e.g. gene-disease mapping,
clinical trial analysis, patent-mapping, sentiment analysis or development of language
technologies, financial services. The sources for texts and data mined can be open access
repositories, proprietary databases, social networks as well as all kinds of publicly available
internet websites. Depending on the case, the person intending to do TDM will already have
access to the content (e.g. on the basis of a subscription contract) or will ask for specific
access

Once access to content is available or granted, TDM generally implies the reproduction of the
text or the data, either temporarily, e.g. by caching the content or permanently, e.g. by creating
a database of key elements for facilitating searches (index).There are also TDM technologies
which allow for analysing content without making any copies of the analysed content, e.g. by
website crawling or screen-scrapping. Content that is text and data mined may come in
different formats, such as machine readable formats (e.g. XML) or PDFs, which may be more
or less easily mined. The data retrieved often needs to be normalized, annotated and
aggregated into a corpus to allow for an efficient use of mining software. The normalization,
annotation can be done either by the publishers, including as part of a commercial offer (e.g.
data in an XML format, provided in a structured way) or by the researchers themselves, which
is more the case for researchers in the public interest research organizations, who tend to
prefer using their own tools (relying also more on PDFs than commercial users).

The process of analysing the texts or data is to be distinguished from its result. The output of
TDM might consist for example of a summary of the analysed text and data, visualisations
such as graphics or charts, but also of new knowledge, patterns, and combinations of data that
may lead to new discoveries and research results.

Protection of databases used for TDM

An important area linked to the technical aspects of TDM concerns the safeguards needed to
ensure the integrity and security of databases, in view of potentially big number of users and
the commercial value of the databases for their owners. The STM publishers in particular
consider the technical safeguards critical to their business and have raised the attention of the
Commission to this point. They have put in place enhanced access and usage control measures
to avoid unauthorized access to and distribution of their content. For example, access to their
data is controlled through IP address validation of their subscribers and different user
authentication means, relying on their customer-issued access credentials that they integrate
with, or their own issued credentials or API keys (in case of direct machine to machine access
to content via an API provided by the publisher). Other examples of safeguards used by STM
publishers focus on the prevention of abuse through the application of algorithms to
differentiate between normal access patterns by their subscribers and 1illicit access attempts
by pirates. In case of abuse, a range of measures may be taken, including temporary blocking
of access, imposing download timeouts for a certain period, using CAPTCHA challenges or
limiting the downloading rate. Users have often challenged measures applied by publishers.
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ANNEX 11C — TDM: THE CURRENT EU LEGAL FRAMEWORK

TDM techniques which do not involve copying of protected content are not copyright relevant
altogether. TDM techniques may be covered by the mandatory exception in Article 5.1 of the
InfoSoc Directive and in Article 6.1 of the Database Directive.””® TDM carried out for non-
commercial research purposes could also be exempted from the authorisation requirement
under the existing optional “research” exceptions?”® under both the above mentioned
Directives,”®® depending on whether and how these exceptions have been implemented in the
Member State where the mining takes place. Legal uncertainty arises because some Member
States have not implemented the exception in Article 5.3 a) of the InfoSoc Directive?®! and
other Member States have implemented it in a more restrictive way than provided for in the
Directive.”® For instance, in some Member States, the research exception only applies "to
illustrate™ scientific research.?®® This limited scope would de facto exclude TDM from the
scope of the exception. Other national exceptions only allow the reproduction of "extracts of
works", which could also prevent them from applying to TDM.?®* So far only the UK has
adopted an explicit TDM exception.?®

A table summarising MS implementation of the research exception in the Infosoc Directive is
presented in Annex 4.

278 The exception for temporary reproduction in Article 5.1 of the InfoSoc directive is subject to several

conditions the temporary acts reproduction must be transient or incidental [and] constitute an integral
and essential part of a technological process. Moreover, such acts of reproduction must have as their
sole purpose to enable both the transmission in a network between third parties by an intermediary, or a
lawful use of a work or other subject- matter, and which have no independent economic significance.
The exception covering the normal use of the structure of the database by the lawful user under Article
6.1 of the Database directive covers acts that are necessary for the lawful user to access a copyright-
protected database.

For a legal assessment of how these exceptions can apply to TDM, see the study conducted by De Wolf
& Partners on the legal framework of text and data mining, 2014, pp. 50-71.

See Articles 5.3 a) of the InfoSoc directive and Articles 6.2 (b) and 9(b) of the Database directive.

For instance, the Netherlands. See the study conducted by De Wolf & Partners on the legal framework
of text and data mining, 2014, p. 51.

For an overview of the differences in the implementation of the research exception, see the study
conducted by CRIDS and De Wolf&Partners on the application of Directive 2001/29/EC on copyright
and related rights in the Information society, 2013.

For instance, France. It is considered that the research exception (article L.122-5 3° of the French Code
of Intellectual Property which implemented into French law article 5.3, a) of Directive 2001/29) does
not cover TDM (see in this respect the report of the Conseil supérieur de la propriété littéraire et
artistique, "Mission sur I'exploration de données — "Text and Data Mining"", under the supervision of
Jean Martin and Liliane de Carvalho, p. 30-31.

For instance, Italy and Luxemburg.

The exception covers data analytics carried out for the purposes of non-commercial scientific research.
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ANNEX 11D — INITIATIVES FACILITATING TDM IN PRACTICE

Different initiatives exist at different levels and by different players that aim at facilitating the
TDM in practice for researchers. These range from the facilitation of access to a widest
possible range of data via common infrastructures (single gateways) to the provision of text
and mining tools. Some examples of such initiatives, far from exhaustive, are provided in the
below table.

Industry led | i) CrossRef — established in 2000 by scholarly publishers as an
initiatives to | independent, non-profit entity, it enables researchers to navigate
facilitate  finding | electronic journals, across publishers, based on open-standards
and licensing of | technology (the Digital Object Identifier, or DOI, system). More
content from | concretely, researchers can use the CrossRef search engines to
different  sources | download the DOIs of content they are interested in as a list, without
through common | having to go to each paper to extract the DOI from it. They can then
infrastructures submit the list of DOIs (either constituted by the search engine or

directly by them) to the CrossRef Text and Data Mining API that tells
them where the full text can be found and what they can do with it,
based on the license information provided by the relevant publisher. If
TDM is authorized, the researcher sends a request for the full-text
using the DOI and retrieves the full text in order to mine it. The
publisher is responsible for delivering the full text of the content
requested. If the publisher requires a separate licence for TDM, the
researcher must proceed with the CrossRef Click-through Service. He
then can review, accept or reject the terms and conditions of the
publisher. Once the researcher agrees to the terms and conditions, he
is assigned an API token. There is one API token per researcher
(which provides an overview of all the accepted and refused licences).
This token allows the publisher to check whether the researcher has
accepted the terms and conditions (the API token is included in the
request). Publishers are also assigned token with which they can
verify whether a researcher has agreed to the terms and conditions.

CrossRef's TDM service has been launched in May 2014 and is free of
charge to researchers.

For more information, see http://www.crossref.org/

i) PLSClear TDM : a web service functions as a digital clearing
house for researchers’ requests. It leads researchers through a simple
request form developed by a group of leading publishers. This gathers
basic information about the text mining project (including the content
to be mined and the format for reuse). The form is then forwarded to
the appropriate manager within the publishing company.

For more information, see
http://www.plsclear.com/pages/ClearTDMW,izard.aspx

i) CCC’s RightFind™ XML for Mining — a service developed by

the Copyright Clearance Centre which allows commercial life science
researchers to create sets of full-text XML articles from more than
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4,000 peer-reviewed journals produced by over 25 STM publishers,
and import them into their preferred text mining
software. Reserachers can identify articles from publications to which
they subscribe and from those that fall outside their subscriptions.
Publishers participating in the offering include SpringerNature, Wiley,
BMJ, the Royal Society of Chemistry, Taylor & Francis, SAGE,
Cambridge University Press, Oxford University Press, American
Diabetes Association, American Society for Nutrition, Future
Medicine and more.

For more information, see http://www.copyright.com/copyright-
clearance-center-launches-text-mining-solution/

Licensing
arrangements
facilitating TDM
through a
collecting society :
the Finnish
example

The FIN-CLARIN consortium consists of a group of Finnish
universities along with CSC — IT Center for Science and the Institute
for the Languages of Finland (Kotus). FIN-CLARIN helps the
researchers in Finland to use, to refine, to preserve and to share their
language resources. The Language Bank of Finland is the collection of
services that provides the language materials and tools for the research
community. FIN-CLARIN is a member of CLARIN ERIC that aims
to build a common infrastructure for the digital humanities in Europe.

The FIN-CLARIN relies on a licensing arrangement between the
collecting society (Kopiosto) and the Language databank that allows
the creation of a database consisting of all publications digitized by
the National Library and commercial e-publications behind a paywall
to which the publisher has given permission and to make the database
available to the research community for TDM purposes (no full text).
Full-text services are allowed via special permission.

Additionally, the Kopiosto research material deposit agreement allows
researchers, as long as needed for a verification purposes, to download
and store any set of research material, or a collection of works, if the
object of the research or part of the essential source material is in the
Finnish Social Science Data Archive. The New KOPIOSTO -
University agreement allows researchers, when necessary for
scientific research, to scan and copy even entire works and
publications, transmit copies via closed network, within the research
group, and keeping the copies as long as the research takes place as
long as the University research is considered to be non-commercial.

(Source: the websites of the Language Bank of Finland and FIN-
CLARIN and presentation by Kopiosto)

Open source text
and data mining
tools

i) OpenMinTeD - a three-year EU project under the H2020
programme project which aims at making operational a virtuous cycle
in which:

a) primary content is accessed through standardised interfaces and
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access rules

b) by well-documented and easily discoverable text mining services
that process, analyse, and annotate text

c) to identify patterns and extract new meaningful actionable
knowledge, which will be used

d) for structuring, indexing, and searching content and, in tandem,

e) acting as new knowledge useful to draw new relations between
content items and firing a new mining cycle".

The platform, still in progress, aims to "foster and facilitate the use of
text and data mining technologies in the scientific publications world".
OpenMinTeD is planning to achieve this goal on the basis of three
pillars:

1) getting research community requirements through use cases in life
sciences, agriculture and biodiversity, social sciences, and scholarly
communication;

2) building an interoperability framework and enacting guidelines "to
allow existing tools, resources and content to become an integral part
of the infrastructure” and specifically "to allow publishers,
institutional or thematic repositories, scholarly or learning societies
and providers of textual data to deliver content for TDM purposes in a
uniform way";

3) developing a service oriented platform in order "to make the
infrastructure components visible and accessible by all" thanks to
notably an annotation service.

Additionally, OpenMinTeD will support trainings for users and
developers of text and data mining.

For more information, see http://openminted.eu/

i) ContentMine — software and training resources by a project
funded by the Shuttleworth Foundation. The tools, resources and
services are fully Open and can be re-used by anybody for any legal
purpose. The aim of the project is to enableeveryone to
perform research using humanity’s accumulated scientific
knowledge....To make this a reality we are building software and
training resources so that together we can liberate 100,000,000 facts
from the scientific literature.

For more information, see http://contentmine.org

162




ANNEX 11E —

TDM: PUBLISHED ARTICLES ON TDM IN THE EU (2011-2016)

Source: Lisbhon Council, 2016, based on Reed Elsevier Science Direct database.

Geographic sources of published articles on TDM in the EU (2011-2016)

70

B Number of publications
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ANNEX 12 — USE OF PROTECTED CONTENT BY ONLINE SERVICES STORING
AND GIVING ACCESS TO LARGE AMOUNTS OF USER UPLOADED
CONTENT

ANNEX 12A — GENERAL INFORMATION ON, AND EXAMPLES OF, CONTENT IDENTIFICATION
TECHNOLOGIES

Content recognition or identification technologies (or Automatic Content Recognition
technologies®®) help to detect content by online services. Different technologies exist and
may be used depending on the type of content to be identified. The availability and
effectiveness of technologies depends on the type of content.

1. MAIN TYPES OF TECHNOLOGIES
There are two main types of content recognition technologies:

e Fingerprinting, and
e Watermarking.

Fingerprinting can be used for audio, video and image content recognition. It allows easily
recognisable features of the content to be extracted and thus identified as unique features of
that content. These features are then compared against a reference database. For example,
fingerprinting technology can look for a given musical pattern or melody in a soundtrack, and
match it to a melody in a database. Using special features, or fingerprints, content owners can
easily find out whether someone uploaded their content on a given site. The level of accuracy
of a fingerprint can be very high, allowing the tracking of almost any content. Examples of
service providers using fingerprinting technologies are Audible Magic,?®” Vobile % and INA
(‘'Signature’ system).?*

Figure 1 Graphical representation of the process of watermarking and fingerprinting®®

Watermarking (embedding)

Fingerprinting (matching)

= - T )
—~3 -
E =

Content identification suppliers provide various services. The most typical service provided to
online services consists of an access to a fingerprinting database which is used to check

280 http://www.civolution.com/wp-content/uploads/2014/02/ACR-Creating-Content-Aware-Ecosystems-

Civolution-White-Paper-Jan2013.pdf

https://www.audiblemagic.com/about/

http://www.vobileinc.com/about/
http://www.institut-national-audiovisuel.fr/en/products-services/signature.html
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Source:https://www.smpte.org/sites/default/files/users/user26068/BBTB%20109%20Watermarking%?2
0and%20Fingerprinting%20-%20Wim%?20Bus.pdf
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against content that an end user wants to upload. This content is matched against an audio or
video file provided by right holders and present in the database.

and video files. For example, Audible Magic's reference database contains music and audio-
visual soundtracks. The 'Signature’ detection system of INA specializes in videos, including
when their soundtracks have been changed. Analytics and/or statistics can be provided to
allow for a better understanding of the usage of (e.g. viewing, listening) of a song or video.
Statistics can include summaries of what viewers search for, how they view their favourite
shows or movies, listen to favourite music (audience measurement), how images are used.
This information can then be used for targeted advertising by the services. Analytics and
statistics can also be provided to right holders in relation to the usage of their content.

The generation of fingerprints can be done by the right holder using software provided by the
technology supplier, the technology supplier or the platform itself. Costs related to the
generation of the fingerprints depend on the type of content and are not necessarily charged to
copyright owners. The latter often have the facility to register business rules that will inform
individual sites how their content should be handled. Common business rules are “Block™,
“Allow” or “Monetize”. Audible Magic indicated that it has ingested over 24 million
fingerprints of copyright content since its establishment in 1999, and currently ingests new
fingerprints at a rate of around 250,000 each month.

Watermarking can also be used for audio, video and image content recognition. It is an
invisible tattooing operation that only allows identifying tattooed copies. Digital watermarks
are embedded into the content and make each copy of the content a unique copy. Watermarks
are commonly included in theatrical movie releases to allow tracing any illegally recorded
version back to the original one. Civolution®* and Music Trace?* are examples of service
providers providing digital watermarking.

2. EXAMPLES OF CONTENT IDENTIFICATION TECHNOLOGIES USED BY SOME MAJOR
ONLINE SERVICES

2.1. Content identification on YouTube

Since 2007, YouTube uses Content ID, a technical tool developed by Google, based on
fingerprinting, which allows the screening of visuals, phonographic data, etc. The files that
are uploaded on YouTube are matched against a reference database which includes files
submitted by content owners with their chosen business rule (see below). It is reported that
there are currently more than 35 million active reference files in the database.?*®

In case a new video is uploaded on YouTube and a match is found against a ‘hash’, the owner
of the original content can decide that the following rules apply:?*

- Content has to be blocked,

- Content can be viewed freely and viewing statistics are gathered:;

- Content is being monetized (add advertisements).

2t http://www.nexguard.com/

http://www.musictrace.de/products/products.en.htm
https://www.youtube.com/yt/press/statistics.html
https://support.google.com/youtube/answer/2797370?hl=en-GB.
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Figure 2 Screenshot of the choice and steps a content owner can take**

You monetize your upload here.

Monatization

Usage policy Enable Content ID matches ©

Monetize in all countries -

| have the necessary rights to claim other
videos that contain this content.

Ad formats

Match policy
[ Display ads [ 7]
Block in all countries
Overlay ads (7] Select a palicy
: . Monetize in all countries

Skippable video ads 7] TTEETp———

? i | countries
Non-skippable video ads [7] ’-lw.f’_—

Warning: may increase viewer abandonment

Product placements
[ | This video contains a paid product placeme 9,

pasetitornaton @ You BLOCK all other uploads here.

€ TV Episode ISRC: Release Date:

® Music Video

T Movie
UPC: Grid:

2.2.  Content identification on SoundCloud

It is reported that SoundCloud uses two different content recognition technologies:

e SoundCloud makes use of Audible Magic' technology since 2010.
e Since 2012, SoundCloud has An in-house content recognition technology (as a result
of acquiring specialised companies) since 2012.2%

on SoundCloud, it is matched against both databases. The company fingerprints and matches
every audio file at upload, and again after 40 hours and again after 14 days.

In addition, SoundCloud also has a so-called emergency upload tool to enable rights holders
to insert individual reference files directly into the reference database - this enables rights
holders to act quickly in the event of leaks, rather than waiting for a reference file to be
delivered via their usual supply chain.

According to SoundCloud's own estimates, it has spent approximately EUR 5-10 million in
developing its content identification system, plus the substantial historical and ongoing cost of
employing 7 full time engineers and product managers to develop and maintain the
technology, and 5 full time employees to manage takedown notices, copyright disputes and
account terminations.?’

295

Source: https://thetrichordist.com/2015/03/04/youtubes-content-id-375-00-per-million-views-this-is-
what-were-fighting-for/
http://techcrunch.com/2014/10/11/soundcloud-posted-a-29m-loss-in-2013-on-revenues-of-14m/
See their reply to the public consultation on online platforms,
https://ec.europa.eu/eusurvey/pdf/answer/6acf2b21-865a-402c-876a-e2b67c0ceef9.
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2.3. Content identification on Pinterest

Based on publicly available information, it is not known whether Pinterest uses content
identification software. It nevertheless acquired an image recognition and visual search
startup ‘VisualGraph® in 2014.%® As part of the license agreement with Getty Images,
Pinterest makes use of PicScout API, a subsidiary of Getty Images providing tools to allow
images to be easily tracked, analysed and monetised online.”®® This allows Pinterest to
identify Getty Images and then link those images with Getty’s metadata.>®

2.4. Content identification on Vimeo

Vimeo uses ‘Copyright Match’.*** Vimeo partnered with Audible Magic to implement the use
of this technology.

2.5.  Content identification on Dailymotion®*

uses Audible Magic. Dailymotion also makes use of the ‘Signature’ technology developed by
INA.*®® While audio content is cross-referenced with Audible Magic's database, video is
matched against the ‘Signature” database. It is reported that if a match is detected, the content
will be removed.

3. EXAMPLES OF SUPPLIERS PROVIDING DIFFERENT TYPES OF TECHNOLOGIES

Content recognition technologies are available on the market from various suppliers. Some

online services have developed such technologies in-house, while others are using the services

of technology providers. A non-exhaustive list of providers is presented below***:

Services/products offered by content recognition technology provider

Provider Description of Products / Description of products/payment
offered services payment plan plans covered
Attrasoft Inc. | e Single site image | e A number of | Upon request Products include: Attrasoft Mini-
search engine products AttraSeek, Attrasoft
e Video Search featuring the ImageDeepLearner, Attrasoft
Engine services ImageFinderLite, Attrasoft
e Image offered ImageFinderSeg, Attrasoft
recognition ImageFinder, Attrasoft
o Object detection VideoFinderLite, Attrasoft
within an image FlashFinderLite, Attrasoft
* Video object IFSurveillance, Attrasoft

298 http://www.visualgraph.com/, http://techcrunch.com/2014/01/06/pinterest-visualgraph/.

http://www.picscout.com/what-is-picscout/

See Article https://techcrunch.com/2013/10/25/pinterest-inks-deal-with-getty-images-will-pay-a-fee-
for-the-photo-agencys-metadata/
https://vimeo.com/blog/post/copyright-match-on-vimeo,https://vimeo.com/help/fag/legal-
stuff/copyright-match.

http://www.dailymotion.com/gb/legal/contentprotection
http://www.institut-national-audiovisuel.fr/en/products-services/signature.html

The aim of the table is to give an indicative and non-exhaustive list of available services covering
different content and different features, based on publicly available information. It is not to be read as a
comparison of services and their prices.
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Provider

Description of

Products /

Price

Description of products/payment

offered services payment plan plans covered

Audible
Magic

BMAT

Civolution

detection
Image tagging
Surveillance
video analysis
Steganography
Copyrighted
content
identification
Ensuring
copyright
compliance
Collegial
compliance
insurance
Content
identification on
devices and apps
(creation and)
maintenance of
media works
database
Anti-piracy

Music
identification
service

Copyright
compliance
Copyright
management

A number of
specific
products, in
particular:

e Compliance
Automation
for Media
Sharing
platforms

Vericast

A number of
products and
solutions to
help media
content
owners, rights
holders and
distributors to
protect and

Music / Film,
TV for
(depending on
the number of
transactions):
e $1,000/$500
for up to
5,000
transactions
e $1,500/$750
for between
5,0001 and
10,000
e Etc
e $5,500/$2,7
50 for
between
45,001 and
50,000
Upon request

Price is upon
request

VideoFinderLive, Attrasoft VideoFinder
, Attrasoft TransApplet 8.0, Attrasoft
SecurelmageMessage, Other
Products.

¢ Audible Magic offers flexible, multi-
tiered pricing plans designed to
meet the needs of broad range of
customers. Monthly service fees
start at $500 for use of Audible
Magic’s Film/TV database and
$1,000 for use of Audible Magic’s
Music Database.

e One time setup fee $2,500

e Pricing for this service is based on
the number of transactions sent to
Audible Magic in a billing month.
Subscribers are only billed for the
transactions that are used,
according to the monthly transaction
ranges in the following table

Vericast is a global music identification
service that monitors millions of songs
over 3000 radios and televisions
across more than 60 countries
worldwide.

The solution provides real time
recognition and auditable reporting
based on an audio fingerprint that is
resistant to signal alterations such as
voice over, broadcast mastering or
noisy channel degradation.

Description of features depends on the
chosen product in consultation with
Civolution
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Provider

Description of

Products /

Price

Description of products/payment

offered services payment plan plans covered
manage their

Dubset

Enswers

Identification of
original master
recordings of a mix
or remix.

e Analysis of
sound, image
and video
content

assets
throughout the
entire lifecycle,
from the Pre-
Release stage
through Digital
Cinema, B2B
and B2C
distribution
Two products:
MixBANK and
MixSCAN

ACR
development
kit

Audience
measurement

Upon request

Upon request

Dubset's MixSCAN® technology
parses mixes & remixes into smaller
micro audio segments and uses a
combination of acoustic and textual
fingerprinting technologies, along with
proprietary heuristics and pattern
analysis technology, to identify all the
original master recordings used in the
mix or remix. This information is then
used to build a unique MixDNA track
list and copyright structure that can be
used to control usage and distribution
of content by rights holders, and
collection and administration of
streaming royalties.

MixSCAN® utilizes a library of over
100 million master recordings and
dozens of additional authoritative
databases to ensure accurate track
identification and label/publisher rights
holder association.

It provides access to a library of
software that helps you develop
content recognition applications and
utilities and includes APls, utilities,
extensive documentation and sample
demos.

It is a system that uses personal
mobile devices to automatically detect
audio from TV to measure individual
viewership. The only hardware our
system requires are servers that
fingerprint TV broadcasts in real-time,
and all the subjects need to do is
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Provider

Description of

Products /

Price

Description of products/payment

offered services payment plan plans covered
install a mobile app on their phone and

Geo Track ID

Google

INA

Detection of
music in the

online and offline

world
e Detection of
objects on
images
Detection of
inappropriate
content

Detection of
emotional facial
attributes

from images

e Detection of
videos and
images

Extraction of text

Embedded
ACR

e Cloud Vision
API

Upon request

Price per
feature

enter their profile information. The
audio source from real-time TV
broadcast feeds and subject’s mobile
devices are fingerprinted and matched
against each other, then stored with
individual profiles for data analytics.
This product allows to provide a
platform that enables applications to
deliver engaging interactive
programming synchronized in real-
time to what the user is watching on

television.
Monitoring of tracks and reporting on
usage.

e 1-1,000 units per month

e Label Detection, Optical Character
Recognition, Explicit Content
Detection, Facial Detection,
Landmark Detection, Logo Detection

e 1,001 — 1mln units per month

$5 for Label Detection,

$2.5 for Optical Character

Recognition, Explicit Content

Detection, Facial Detection,

Landmark Detection, Logo Detection
1,000,0001 — 5 mlIn units per month
$4 for Label Detection,

$2 for Optical Character

Recognition, Explicit Content
Detection, Facial Detection,
Landmark Detection, Logo Detection
5,000,001 — 20 min units per month
$2 for Label Detection,

$0.6 for Optical Character
Recognition, Explicit Content
Detection, Facial Detection,

Landmark Detection, Logo Detection

Signature is an automatic video
copy detection system. It enables
TV broadcast & Internet monitoring
for right payment optimization, as
well as content monetization and
incoming video stream filtering on
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Description of products/payment

Provider Description of Products / Price
offered services payment plan plans covered
LTU e Content Tracking | Hajime 99€/month
technologies (Media
(as part of intelligence,
Jastec) Brand protection, | Kenschusei 249€/month
Social media
monitoring,
Copyright Hyojun 599€/month
protection)
e Brand
Intelligence Puro 1,299€/month
o Mobile Visual
Search
e Online Visual Senpai 2,199€/month
Search
e Investigations
Sensei 3,499€/month
Customised Upon request
Recognise.im | e Object Start 0 USD
recognition
e Similar images
recognition Startup $ 300
e Multiple object Package net/month
recognition Standard $1,700
Package net/month
Premium $ 3,000
Package net/month
Enterprise $ 4,000
Package net/month
Customised Upon request

platforms.
¢ 500 images in the database
e 2,500 queries
e Bug only support
e 25,000 images in the database
e 125,000 queries
e Email support
e 100,000 images in the database
e 500,000 queries
e Email support
e 250,000 images in the database
¢ 1,000,000 queries
e Email & Phone support
e 500,000 images in the database
e 2,500,000 queries
e Email & Phone support
e Free image consulting
e 1,000,000 images in the database
¢ 5,000,000 queries
e Email & Phone support
e Free image consulting
¢ High volumes of images
e Dedicated server
¢ High performance guaranteed
e Multi Search API on different sites
e Integration in your own system
e Scan limit: 500
e Photo limit: 100
¢ Valid for 3 weeks
e Scan limit: 50,000
e Photo limit: 10,000
e Scan limit: 100,000
e Photo limit: 50,000
e Scan limit: 300,000
e Photo limit: 100,000
e Scan limit: 1,000,000
e Photo limit: 500,000
e Upon request

Shazam e Music recognition | ¢ Shazam app | Free It creates an acoustic fingerprint based
e TV recognition on the sample and compares it against

a central database for a match. If it
finds a match, it sends information
such as the artist, song title, and
album back to the user.

SoundHound | ¢ Sound Mobile app Price is upon Description of features depends on the

Inc recognition ‘SoundHound’ request chosen product in consultation with
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Provider Description of Products / Price Description of products/payment

offered services payment plan plans covered
e Sound search Voice SoundHound
recognition
virtual

assistant app
‘Hound’

Voice enabled
developer
platform

‘Houndify’

ANNEX 12B —RESULTS FROM THE FLASH EUROBAROMETER ON INTERNET USERS’
PREFERENCES FOR ACCESSING CONTENT ONLINE (N°437/MARCH 2016)

The Flash Eurobarometer was carried out at the request of the European Commission’s
Directorate-General for Communications Networks, Content and Technology by the TNS
Political & Social network in the 28 Member States of the European Union, between 10 and
21 March 2016.

The survey was designed to explore a range of issues related to the manner in which users
access the following types of content online: music, films/TV series, images and news. In
particular, the following issues were covered:

e At what frequency do Internet users access each of these types of content?
e What type of access do they tend to use (free and/or paid)?

e What type of services do Internet users turn to when they want to access these types of
content?

e What are Internet users’ main criteria when choosing a service to access and consume
these types of content?

This survey specifically focused on Internet users aged 15 to 45 years old, since they
represent the main users of the online contents being considered. A succinct summary of the
main results at EU level is provided below.

MAIN RESULTS AT EU LEVEL FREQUENCY AND TYPE OF ACCESS

The majority of respondents declare using the Internet to access various types of cultural
content in digital format, more than once a week: 72% of respondents declare using
the Internet to access the press or news more than once a week, followed by 63 % for
music, 54% for images and 53% for films or TV series.

All four types of content are predominantly accessed online for free: nearly eight in ten
respondents (78%) mentioned using free services (exclusively or mainly) to access
music online. Similarly, 70% of respondents use exclusively or mainly free services to
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access films or TV series online, and this proportion reaches 85% for images and 87%
regarding accessing the news online.

ACCESS TO MUSIC ONLINE

The four types of services mentioned most often by respondents to access music online are
video or music-sharing websites (31 %), professional music streaming services (22%),
online radio stations (16%) and online social media (14%).

The four important criteria most often mentioned for choosing a service are the following:
the service provides access to content for free (71%); the service offers good quality
audio/video (53%); it doesn’t require users to register (40%); and it allows to listen to
music and also watch music videos (34%).

ACCESS TO FILMS AND TV SERIES ONLINE

To access films or TV series online, respondents mentioned using predominantly the four
following types of service: professional film and TV series streaming services (25%),
video-sharing websites (22%), broadcasters’ online TV services (19%) and online
platforms providing access to a selection of TV channels or VOD services (13%).

The four important criteria most often mentioned for choosing a service are the following:
the service is free (64% of respondents); the service offers good quality audio/video
(52%); it offers a large catalogue and wide variety of films and TV series (43%); and
streaming is not interrupted by ads (42%).

ACCESS TO IMAGES ONLINE

The four types of services mentioned most often by respondents to access images online
are: search engines (53%), online social media (27%), websites where users can share
images (12%) and professional photo websites or image banks (6%).

Half of the respondents (50%) most often use search engine results to access the websites
where the images are located, while 40% declare viewing and using the images only on
the search engine results page (without accessing the websites referenced in the
results).

The four most mentioned important criteria for choosing a service are the following: the
service provides access to content for free (84%); the service doesn’t require the user to
register (60%); it provides a quick browse and selection of images coming from
different webpages (52%); and the service provides high quality professional images
(size, proportion, etc.) (40%).

ACCESS TO THE NEWS ONLINE

The respondents who access the news in digital format most often use the four following
types of services to do so: the websites or apps of newspapers or magazines (42%),
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online social media (22%), search engines (21%) and online news aggregation services
(14%).

When they access the news via news aggregators, online social media or search engines,
respondents are divided on what they do next: nearly half of respondents (47%) mention
that they most often browse and read the main news of the day without clicking on links
to access the whole articles. Conversely, a similar proportion (45%) say they click on
available links to read the whole articles on their original webpage.

The four important criteria most often mentioned as being important when choosing a
service to read the news online are: the service is free (77%); it doesn’t require any
registration (54%); opening or reading an article is not interrupted or disturbed by ads
(40%); and the service is offered by a newspaper or magazine with a good reputation
(35%).

For more information, see the Eurobarometer.
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4. Eurobarometer and Reuters Data on Internet users' preferences (as to the types of services)
for accessing content online

Source: Eurobarometer on Internet users' preferences for accessing content online (n° 437/ March
2016) - Types of services used to access the news online

Qle ‘What are the services you mainly use to read the news online?
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search engines, what do you most often do?

Q17 When you access the news via news aggregators, online social media or
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ANNEX 14 - TRANSPARENCY AND BALANCE IN THE CONTRACTS OF
AUTHORS AND PERFORMERS

ANNEX 14A — EXAMPLES OF NATIONAL LEGISLATION AND SOFT-LAW

References to legislation are indicated in the table "Examples of national legislations currently
in force™ below. This list is non-exhaustive and is only intended to provide examples of
legislations and soft-law regulations.

BELGIUM

Belgian copyright law provides for several reporting obligations according to the type of the
contract. Book publishers shall send to the author at least once a year a statement of the sales,
revenue, assignments for each mode of exploitation. Where the remuneration is proportional
to the revenues generated from the exploitation of an audiovisual work, the producer shall
produce once a year a revenue statement (differentiating each mode of exploitation).

BULGARIA

A reporting obligation is imposed on audiovisual producers which shall, at the request of the
authors, produce a reporting statement at least once a year.

CROATIA

Croatian copyright law provides transparency obligations for publishers and for audiovisual
producers. Authors have the right to control at any time the accuracy of information provided
by their publisher. No reporting obligation is however imposed on publishers. Film producers
shall automatically transmit to their authors a report on the profits for each form of their work
at least once a year.

CZECH REPUBLIC

The Czech copyright law provides a general transparency obligation according where the
amount of royalty is proportional to the exploitation of the work. The licensee shall be obliged
to facilitate the audit by the author of the relevant accounting documents.

DENMARK

A general reporting obligation has been introduced into Danish copyright legislation. Upon
the request of creators, contractual counterparties have to make a settlement of revenues
where the remuneration is proportional to the revenues at least once a year and may be
required to provide any underlying information.

FINLAND

Finish law provides for reporting obligations imposed on publishers towards authors when a
sale or rental has taken place for which the author is entitled to be remunerated. In such as
case, the publisher shall render account to him within nine months from the end of the year
concerning the sales or rentals during the year and the number of copies in stock at the end of

the year.
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FRANCE

Current French legislation provides for several reporting obligations according to the type of
the contract.

Audiovisual producers shall transmit, at least once a year, to the authors and the joint authors
a statement of revenues generated from the exploitation of the work with respect to each mode
of exploitation®®. In addition, the reporting obligations imposed on audiovisual producers
were strengthened by a memorandum of understanding signed in 2010 by the main French
audiovisual stakeholders. Under this MoU, producers undertook to communicate in addition
to authors whose remuneration is proportional to the revenues generated by the film, within
two months following the closing of the final cost of the cinematographic work, a statement
containing inter alia the final cost of the work and the balance of the cost of the work still to
be amortized. In addition, on 7 July 2016, a new law has been enacted which strengthens the
obligations imposed on audiovisual producers in case of the assignment of the audiovisual
contract to a third party and which introduces new transparency obligations imposed on the
executive producers and the distributors (see below).

In the publishing sector, a framework agreement on the publishing contract in the digital era
signed in 2013 extended the publishers' reporting obligations provided by the French
Intellectual Property Code and the French Code of Practice ('Code des usages’). Book
publishers shall now produce, once a year, a reporting statement that shall contain specific
information both for printed copies of books (number of copies manufactured, number of
stock-in copies, etc) and for books exploited in their digital format. French legislation
provides that if the report has not been transmitted to the author within six months from the
reporting date defined by the contract, the author can give formal notice to the publisher to
provide him with the report. If the book publisher does not communicate the report within
three months following the formal notice, the contract will be terminated as of right.

For phonogram producers, current French legislation does not provide any reporting
obligations. Yet, on 18 October 2015, 18 music industry stakeholders signed a memorandum
of understanding (“protocole daccord™) for a fair development of online music under the
auspices of the French Ministry for Culture, under which they undertook to guarantee a fair
remuneration to artists (Objective no. 5). More specifically, phonogram producers committed,
inter alia, to report to artists on the revenues generated from the exploitation of their works in
a transparent way. The format of the report which shall be available in an understandable and
user-friendly layout both to the artists and their managers will be determined at a later stage
by a stakeholders' dialogue.

Finally, French legislation imposes lighter reporting obligations on entertainment promoters
which have to notify to the author or his representatives the exact program of public
performances and to supply to them a documented statement of receipts.

GERMANY

30 Article L. 132-28 of the French Intellectual Property Code
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Under the current German copyright law, a reporting obligation exists for music producers
that shall provide, upon the performer's request, information on the revenue generated by the
exploitation of the audio recording and other information necessary to assess his
remuneration.

GREECE

Audiovisual producers shall give once a year all the information concerning the exploitation
of the work. Audiovisual producers are exempted of such obligations for short advertising
films.

HUNGARY

Hungarian cinematographic producers shall, at least once a year, render account to the author
of the revenues generated by the exploitation of the film.

ITALY

Italian copyright law provides for an annual reporting obligation imposed on publishers
concerning sold copies in the cases of profit participation agreements,

LITHUANIA

At the author's request, the publisher shall give written information including the number of
copies sold as well as the revenues generated.

POLAND

Polish copyright legislation provides for a general transparency obligation. Where the
remuneration is proportional to the revenues generated by the exploitation of the work, the
author is entitled to receive information or to have access to the documentation necessary to
establish such remuneration.

PORTUGAL

Book publishers shall transmit once a year to the authors a reporting statement including inter
alia the number of sold and returned books and the balance of payment.

ROMANIA

Under Romanian copyright law, the audiovisual producer shall produce annually an account
of the takings according to each mode of exploitation. Besides, the producer of theatrical or
musical performance shall communicate at least once a year to the author the number of
performances as well as a state of takings.

SLOVAKIA

Where the royalties are proportional to the revenues generated by the exploitation of the work,
the Slovakian copyright law provides a general transparency obligation which enables the
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author to control the accounting record of his contractual counterparty necessary for
determining his remuneration.

SLOVENIA

Slovenian legislation provides a general transparency obligation according to which, where
the agreed remuneration is proportional to revenues, contractual counterparties must keep the
documents necessary to determine the amount of such revenues. In addition, a specific
obligation falls on film producers that have to send at least once a year to the co-authors of the
work a report on the revenues generated by the cinematographic work.

SPAIN

Spain provides for reporting obligations applicable to publishing contracts, audiovisual
contracts and public performance contracts. The creators' contractual counterparties have to
render accounts of the revenues resulting from the exploitation of a book, an audiovisual work
or from the execution of a public performance where remuneration is proportional to the
revenues.

SWEDEN

The Swedish copyright law provides for a legal reporting obligation only in the book sector.
The publisher shall render account yearly to the author of the revenues generated by the
exploitation of its work and of the number of copies sold as well as the stock at the end of the
year.

UNITED KINGDOM

UK legislation does not provide for any reporting obligations. The UK Publisher Association
undertook to foster constructive and co-operative relationships with book authors and to
attempt to address some of the areas which may lead to avoidable conflict by publishing a
Code of Practice on Author Contracts (1982, updated 1997 and 2010). This Code of Practice
provides that "the publisher must ensure that the author receives a regular and clear account
of sales made and monies due" (point 11).
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2. Examples of draft legislations or legislations recently enacted

France and Germany are considering or have enacted new legislations imposing or
strengthening reporting obligations imposed on the contractual counterparties of creators.

The German draft law foresees a general reporting obligation in case of the utilisation of an
author's work in return for payment once a year on the basis of the information usually
available in the ordinary course of business. The draft law provides a list of exceptions under
which the contractual partner would not have to comply with such obligation (subordinate
contribution to a work, computer program, and disproportionate claim).

On 7 July 2016, a new French law has been enacted which strengthens transparency
obligations imposed on audiovisual producers and imposes transparency obligations on
executive producers and on audiovisual distributors:

- Executive film producers have to establish, within six months following the
completion of the audiovisual work, a production report that shall be transmitted to the
author of the script, the author of the adaptation, the author of the dialogue, the author
of the musical compositions and the director. The report shall enumerate all the costs
engaged for the preparation, the realisation and the post-production of the work. It is
specified that the format of the report will be determined during a stakeholders'
dialogue;

- Distributors have to establish, within six months following the theatrical release of the
work, an exploitation report which shall contain the revenues generated and the costs
incurred by the exploitation of the work, as well as the net revenues to which the
producer is entitled to, the price paid by the public, and the retained commission if
any. This report shall be transmitted to the producers of the work who shall then
communicate it to the author of the script, the author of the adaptation, the author of
the dialogue, the author of the musical compositions and the director.

COUNTRY CURRENT LEGISLATION DRAFT LEGISLATION

N/A Avrticle 32d - Entitlement to information and accountability (NEW)

(1) In case of utilisation of his work in return for payment the author may request
information and accountability from the contractual partner on the scope of the
utilisation of the work and the income and benefits drawn from it once a year on
the basis of the information usually available in the ordinary course of business.

(2) The claim persuant to paragraph 1 shall be excluded if

Germany
1. the author provides only a subordinate contribution to a work, a product
(Government Draft Law - as of March or a service; a contribution is of subordinate nature in particular if it
16, 2016, amending the current characterizes the overall impression of a work or the composition of a
German Copyright Act) product or service to a less extent.

2. a computer program is subject of the protection
3. the claim of the contracutal partner is disproportionate for other reasons.
(3) Paragraphs 1 and 2 may be departed from to the detriment of the author only

by means of an agreement based on a joint remuneration rule (article 36) or a
collective agreement.
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France

Law enacted on 7 July
2016

Article L. 132-28

Audiovisual producers shall transmit, at least
once a year, to the authors and the joint
authors a statement of revenues generated
from the exploitation of the work with respect
to each mode of exploitation

Article L. 132-28

Audiovisual producers shall transmit, at least once a year, to the authors and the joint
authors a statement of revenues generated from the exploitation of the work with
respect to each mode of exploitation

Any assignment of an audiovisual production contract to a third party can
intervene only after prior information of the co-authors of the assignor in a
minimum period of one month prior the effective date of the assignment. Any
audiovisual production contract is subject to the requirement provided for in this
paragraph.

N/A

Transparency of production accounts - Obligations of executive producers

Art. L. 251-1. - Any producer who, in his capacity as executive producer, took the
initiative and accountability, artistic and technical realization of an audiovisual work in
the genres of fiction, animation, creative documentary or audiovisual adaptation of live
performance, admitted to the benefit of financial aid for the production of National
Center of Cinematography, and he has guaranteed the successful completion shall,
within six months from the date of completion of the audiovisual work, prepare and
transmit the production account of the work to other co-producers, companies with
which it has concluded a financing contract giving them a share in the operating
income, the television service publishers who contributed to financing the production
of the work and the authors listed in Article L. 113-7 of the code of intellectual
property and, where applicable, audiovisual to publishers holding adaptation rights of
a printed work, provided that it concluded with these authors or publishers a contract
giving them a share in the operating income of the work, conditioned to the
amortization of the cost of production.

The production account is also transmitted to any other person or entity with which the
executive producer has a contract giving it a share in the revenue of the work,
conditioned to the amortization of the cost of production.

The production account includes all expenses incurred for the preparation,
implementation and post-production of the work, shall determine the final cost and
indicates the means of funding.

N/A

Transparency of operating accounts - Obligations of distributors

Art. L. 251-5. - Any distributor who, as assignee or agent has operating rights for the
commercialization of an audiovisual work in the genres of fiction, animation, creative
documentary or audiovisual adaptation live show and admitted to the benefit of
financial aid for the production of the National film Centre is, in the first three months
of the year following the first broadcast of the work by a service editor television, shall
at least once a year during the term of the contract concluded with the executive
producer, produce and transmit to the latter the operating account of this work.

The elements of the operating account are provided for each mode of exploitation of
the work in France and for each operating territory in which the work is exploited
abroad, except for the elements that are not individualized. Operating costs and their
depreciation status are indicated only when they are taken into account for calculating
the amount of net revenue that is owed to the producer. Financial aids received by the
distributor are mentioned only if they relate to the work concerned. The depreciation
status of the minimum amounts guaranteed is indicated in all cases.

N/A

Transparency of operating accounts - Obligations of executive producers

Art. L. 251-9. Executive Producer transmits the operating account that is given to it
under subsection 1 of this section to the other co-producers, undertakings to which it is
linked by a financing contract giving them a share in the operating income, the authors
listed in Article L. 113-7 of the code of intellectual property and , where applicable, to
audiovisual publishers holding adaptation rights of a printed work. For the authors, this
transmission takes the place of the provision of the statement of revenue provided for
in Article L. 132-28 of the Code.

The operating account is also transmitted to any other person or entity with which the
executive producer has a contract giving it a share in the revenue of the work.
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ANNEX 14B — EXAMPLES OF CONTENT OF REPORTING STATEMENTS

Book publishing

Number of copies sold in each format and for each territory

Number of (or the equivalent calculation) copies made available through
online services (subscription/streaming)

Number of (or the equivalent calculation) copies made available through
libraries (for lending)

Number of copies (or the equivalent calculation) used for marketing
purposes

Number of free copies/author's copies

Advance paid to the author

VAT

Number of copies returned

The publisher's calculated royalty from the retailers' price/net income and
royalty percentage of each format, including the number of copies sold at a
discount (on sale or through campaigns)

Balance owed by publisher or author

Audiovisual Number of copies of the audiovisual work sold or rented for each network
and territory
Unit price of the audiovisual work
VAT
Advance paid to the authors
Revenues for each territory and for each mode of exploitation
Number of copies (or the equivalent calculation) copies made available
through online services (subscription/streaming)
Music Number of physical records sold / streams / downloads

Territories covered

Unit price of the musical work and revenues generated by the exploitation
of the work

VAT

Revenues for each territory and for each mode of exploitation

Royalty rates and royalties amounts
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ANNEX 14C — ASSESSMENT OF REPORTING IN DIFFERENT SECTORS

This annex presents real examples of costs connected with periodic reporting to authors as well as
estimations of cost for all companies in the sector both in monetary and time terms.

The real life examples come from companies who already prepare such reports in book publishing and
in the audiovisual sector. They were acquired through interviews and meetings conducted by
Commission. These circumstantial evidence is presented in subchapters (a). The estimations and
extrapolations are based on key figures provided in examples in subchapters (a) as well as on several
additional assumptions needed to present a holistic picture per size category. Given that estimations
are based on extremely limited evidence they should be treated with caution, as an illustration of
potential scenario rather than hard facts. These estimations are provided in subchapters (b). A set of
common assumptions used for estimation is reported in the last subchapter.

Book publishing

a) Evidence from stakeholders

Stakeholders report that a large majority of book publishing deals (and all of them in case of foreign
authors) are royalty-based which require some form of accounting and reporting to authors. (Lump-
sum deals are common in academic publishing and commissioned books.) However, such reporting
may not be very transparent if it does not specify modes and territories of use, stock information, or
revenue split and expenses. According to an Eastern-European publisher, the most common reporting
frequency is semi-annual but it can be quarterly occasionally and it is at least annual almost
everywhere in the industry. They are currently publishing 600 titles per year and holding
approximately 2500 titles in distribution. Until recently, they have been using spreadsheets for
accounting and reporting but they are now developing an internal reporting system like all large
European publishers. Reporting on 600 titles takes 1 week for two staff, and the average time required
for compiling and sending a report on a title is 8 minutes. It is reported that simpler cases can be dealt
with in 2-3 minutes while the more difficult ones can take 10-15 minutes. Reporting is easier and
quicker for smaller companies with fewer titles because there are fewer sources to gather information
from. The one-off cost of the reporting system was approximately €10,000. The new system is
expected to further economise staff requirements for reporting while allowing a more reliable and even
more frequent reporting.

A large French publisher reports that they use a commercial business management enterprise software
which they have adapted to their specific needs. Because of the large number of authors they report to,
they need to have automated and integrated accounting and reporting processes. The cost of such
software (with functionalities that go far beyond reporting) and the necessary human resources may be
higher but relative cost of an individual report is moderate.

b) Extrapolation

There were around 28 thousand book publishers in the EU in 2013 according to Eurostat, employing
around 150 thousand persons with combined turnover of €26,7bn (Table 1.)

Table 1. Statistical characteristics of Book Publishers in EU in 2013

Micro Small medium-sized | large TOTAL

No. of enterprises EU 25,587* 2,137* 616* 163* 28,503
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Turnover (EUR million) €3,074* €4,201* €7,155* €12,263* €26,693

turnover per publisher
(EUR) €120,137 €1,965,841 €11,615,918 | €75,230,275 | €936,494

No. of persons employed 25,382* 25,679* 36,188* 64,409* 151,700

average no. of persons
employed per firm 1.0 12.0 58.7 395.1 5.3

* - estimation based on distribution of group NACE J581 “Publishing of books, periodicals and other
publishing activities”

Classification to size group based solely on employment criterion

Source: Eurostat, NACE code J5811 - Book publishing ; own calculations

Assumptions:

The time reported in (a) is assumed to be the same for all book publishers in the EU irrespective of
location or size. Three variants are analysed minimum (3 minutes per report per title), average (8 min)
and maximum (15 min). The firm in (a) is medium-sized, with 600 titles and one off cost of €10,000.
These are reference values to estimate the number of titles of one-off cost for other size categories,
with the assumption that for micro companies they stand at 25% of the medium-sized values, for small
at 50% and for large at 1000%. The reporting frequency is once a year.

Results:

e Micro publishers

One off cost is assumed at €2,500 per company. Time to report on 150 titles should take on average
20h (min. 7.5h; max.37.5h) representing 1.12% (min. 0.4%; max. 2.1%) of average annual working
hours of company’s workforce. This corresponds to average annual cost of €460 (min. €170; max.
€870) or 0.4% (min. 0.14%; max.0.72%) of annual turnover.

e Small publishers

One off cost is assumed at €5,000 per company. Time to report on 300 titles should take on average
40h (min. 15h; max.75h) representing 0.18% (min. 0.07%; max. 0.35%) of average annual working
hours of company’s workforce. This corresponds to average annual cost of €930 (min. €350; max.
€1,700) or 0.05% (min. 0.02%; max.0.09%) of annual turnover.

e Medium-sized publishers

One off cost is assumed at €10,000 per company. Time to report on 600 titles should take on average
80h (min. 30h; max.150h) representing 0.08% (min. 0.03%; max. 0.14%) of average annual working
hours of company’s workforce. This corresponds to average annual cost of €1,900 (min. €700; max.
€3,500) or 0.02% (min. 0.01%; max.0.03%) of annual turnover.

e Large publishers

One off cost is assumed at €100,000 per company. Time to report on 6000 titles should take on
average 800h (min. 300h; max.1500h) representing 0.11% (min. 0.04%; max. 0.21%) of average
annual working hours of company’s workforce. This corresponds to average annual cost of €18,600
(min. €7,000; max. €35,000) or 0.02% (min. 0.01%; max.0.05%) of annual turnover.
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Table 2. Calculations for book publishers

Medium-

Micro Small sized Large
Titles 150 300 600 6000
average time per title (min) 8 8 8 8
minimum time per title (min) 3 3 3 3
maximum time per title (min) 15 15 15 15
annual frequency 1 1 1 1
average total time (hours) 20 40 80 800
minimum total time (hours) 75 15 30 300
maximum total time (hours) 375 75 150 1500
% of time annually of average workforce/ company (av.) 1.12% 0.18% 0.08% 0.11%
% of time annually of average workforce / company (min)  0.42% 0.07% 0.03% 0.04%
% of time annually of average workforce/ company (max)  2.09% 0.35% 0.14% 0.21%
estimated average cost per publisher (EUR) €404 €929 €1,857 €18,571
estimated minimum cost per publisher (EUR) €174 €348 €696 €6,964
estimated maximum cost per publisher (EUR) €871 €1,741 €3,482 €34,820
average annual cost as % of turnover 0.39% 0.05% 0.02% 0.02%
minimum annual cost as % of turnover 0.14% 0.02% 0.01% 0.01%
maximum annual cost as % of turnover 0.72% 0.09% 0.03% 0.05%

Source: Evidence from company, Eurostat, own calculations

Audiovisual

a) Evidence from stakeholders

It can be assumed that producers could rely on some form of reporting when they comply with the
transparency obligations. They can receive sales and revenue data from distributors directly, more
often from sales agents and sometimes from collection account managers (or collection agents).
According to a collection account manager, producers will do everything to discover the revenues
related to their films which data they then put into their administration that even smaller companies
always have. Due to the complex financing of European audiovisual works, producers are often
required to report to public film funds and other financiers. Based on available evidence, in the
audiovisual sector reporting would include final production costs and information on
financing/recoupment to the extent necessary for authors and performers assess the economic value.
Creators will need to understand when an audiovisual work breaks even and when revenues start
flowing or turn into profit. Stakeholders report that producers are willing to share such information so
that creators understand the financial risk taken by the producer.

According to a Danish producer, all authors entitled to royalty (composer, screenwriter, director)
based on unionised contracts receive reporting and others can have access to sales and revenue
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information if they request it. There is a lot of trust and transparency because the Danish Film Institute
publishes a lot of information and 90% of the projects (including most co-productions) involve a
collection agent.

An audiovisual producer active in several Nordic countries also reported that the example/benchmark
to look at in the audiovisual sector is collection statements generated by collection account managers.
These companies are assigned by producers of films with usually more complex financing structures
to collect all revenues and disburse them on the basis of the financing agreements. Multiple sources
confirmed that the collection statements sent regularly by these companies should be more or less
sufficient for compliance with the reporting obligation, therefore, producers receiving these could
simply forward them to creators while others could use these as templates for reporting. Collection
account managers would also add an additional layer of trust in the reported figures as they are an
independent third party representing the project and not the producer. Established collection account
managers report that the cost of engaging such a company (whose services go way beyond simple
reporting as it collects and disburses revenue) depends on the budget but it is in the range of €4,000-
€8,000 + 0.5-2,5% of the revenues after deducting costs. Another collection account manager reports
that creating a report for a film starts with setting up the structure of the report, normally tailoring a
previous example to the circumstances. Depending on the complexity, this can take up to 2-3 hours.
Following this first exercise, a simple regular report can be created in 15 minutes and even the very
complex ones can be done in 60 minutes. They noted that reporting is facilitated by a method of
collecting and aggregating revenue data, in their case a unique database, but producers should always
have some way of keeping track of their revenues. According to this company, difficulties in reporting
in the audiovisual sector arise when information is not available or unclear but this will not affect the
producer's ability to comply with the obligation and share the available information with the creators.
An Eastern-European independent producer involved in many co-productions across Europe reports
that they create and email their own reports to creators which takes approximately 10-15 minutes
(although this can be more if they comply fully with the proposed obligation) each time. It is to note
that for audiovisual works creators would receive almost the same reports as the modes of exploitation
and the generated revenues would be the same for the same work.

Frequency of reporting would depend on the lifecycle of the work. For example, a Swedish feature
film contract stipulates that: "As of twelve months counted from the date of the premiere of the film the
Producer shall every six months, no later than six weeks after each six-month period, render an
account of the accrued receipts and pay such royalty to the Writer. As of two years from the date of
the premiere of the film the Producer shall render such accounts once each year, no later than six
weeks after the end of each twelve-month period. As of three years from the date of the premiere of the
film the Producer shall render such accounts only when such de facto receipts are received."

Also, a French producer mentioned that many companies in the audiovisual sector regularly produce
reporting statements for accounting purposes. He stated that it took from 0.5 hour to two days to
establish a statement report depending on the complexity of the reporting (different exploitations,
gathering of information from different partners, number of creators involved). He added that
reporting statements of his production company were produced by an external service provider who
charged in average €1,000 per movie per year. In addition, financing stakeholders may require
engaging a collection agency in order to manage financial flows and reporting statements, that is
remunerated on a percentage of the revenues generated by the exploitation of the movie (between 0.5
and 1%).
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Assuming that a producer wants to produce their own reporting for a film that has 8
authors/performers with a significant contribution to the work and reporting occurs annually, reporting
would take: 2-3 hours set-up + 1*15-60min (first report) + 7*15min (subsequent reports to other
creators on the same film and same period would be much quicker) = 4-6 hours. For subsequent years,
the set-up time would not be required. Considering an average independent producer with 3-6 "active"
projects in distribution, the annual time required to generate reports could amount to 12-36 hours. As
for external service providers, it can be assumed that third parties would offer simpler services than
what is required from a collection agent usually (revenue collection and disbursement on top of
reporting) and prices would more in the range of €1,000 per movie per year and would not reach the
lower ceiling of collection agency fees (€4,000 + 0.5-1% of revenues).

b) Extrapolation

There were around 77 thousands audio-visual producers in the EU in 2013 according to Eurostat,
employing around 217 thousand persons with combined turnover of €34bn (Table 7).

Table 3. Statistical characteristics of audio-visual producers in the EU in 2013.

micro small medium-sized large TOTAL
No. of enterprises EU 73,687* 3,025* 546* 68* 77,326
Turnover (EUR million) €9,648* €8,642* €8,146* €7,423* €33,860
turnover per publisher (EUR) €130,935 €2,856,866 €14,919,517 €109,164,884 €437,880
No. of persons employed 76,056* 49,770* 41,902* 49,412* 217,200
average no. of persons | 1.0 16.5 76.7 726.6 2.8
employed per firm

* - estimation based on distribution of group NACE J591 - Motion picture, video and television programme activities
Classification to size group based solely on employment criterion
Source: Eurostat, NACE code J5911 Motion picture, video and television programme production activities

Assumptions:

Scenario |. The time reported in (a) is assumed to be the same for all of audio-visual producers in the
EU irrespective of location or size. Three variants are analysed for minimum (2h setup per production
and 15 minutes per report per author/performer), average (2.5h setup and 37.5 min) and maximum (3h
setup and 1h). The firm in (a) is medium-sized, with 6 productions and 8 authors/performers. These
are reference values to estimate the number of productions and authors for other size categories, with
the assumption that for micro companies they stand at 25% of the medium-sized values, for small at
50% and for large at 1000%. The reporting frequency is once a year.

Scenario Il. Assumes that all the reporting is done by an external provider who is charging a flat fee
per production of €1,500 (min. €1,000; max. €3000 on the assumption of being lower than the fees of
a collection agent as explained above). Number of productions as in scenario I.

Results:
e Micro producers

Scenario I. Time to report on 2 productions each having 2 authors/performers is on average 7.5h (min.
5h; max.10h) representing 0.4% (min. 0.3%; max. 0.5%) of average annual working hours of

company’s workforce. This corresponds to average annual cost of €170 (min. €120; max. €230) or
0.13% (min. 0.09%; max.0.18%) of annual turnover.
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Scenario Il. The average cost per producer is €3,000 (min. €2,000; max. €6,000) representing 2.29%
(min. 1.5%; max. 4.58%) of annual turnover.

e Small producers

Scenario I. Time to report on 3 productions each having 4 authors/performers is on average 15h (min.
9h; max.21h) representing 0.05% (min. 0.03%; max. 0.07%) of average annual working hours of
company’s workforce. This corresponds to average annual cost of €350 (min. €210; max. €490) or
0.01% (min. 0.01%; max.0.02%) of annual turnover.

Scenario 1. The average cost per producer is €4,500 (min. €3,000; max. €9,000) representing 0.18%
(min. 0.1%; max. 0.32%) of annual turnover.

e Medium-sized producers

Scenario I. Time to report on 6 productions each having 8 authors/performers is on average 45h (min.
24h; max.66h) representing 0.03% (min. 0.02%; max. 0.05%) of average annual working hours of
company’s workforce. This corresponds to average annual cost of €1,000 (min. €560; max. €1,500) or
0.01% (min. 0.004%; max.0.01%) of annual turnover.

Scenario Il. The average cost per producer is €9,000 (min. €6,000; max. €18,000) representing 0.06%
(min. 0.04%; max. 0.12%) of annual turnover.

e Large producers

Scenario I. Time to report on 60 productions each having 80 authors/performers is on average 3150h
(min. 1320h; max.4980h) representing 0.2% (min. 0.1%; max. 0.4%) of average annual working hours
of company’s workforce. This corresponds to average annual cost of €73,000 (min. €30,600; max.
€115,600) or 0.07% (min. 0.03%; max.0.1%) of annual turnover.

Scenario Il. The average cost per producer is €90,000 (min. €60,000; max. €180,000) representing
0.08% (min. 0.05%; max. 0.16%) of annual turnover.

Table 4. Calculations for audiovisual producers

Micro Small Medium-sized Large
No. of productions 2 3 6 60
No of authors/performers per title 2 4 8 80
average set up per production (h) 25 2.5 25 25
minimum set up per production (h) 2.0 2.0 2.0 2.0
maximum set up per production (h) 3.0 3.0 3.0 3.0
average time per author/performer (h) 0.625 0.625 0.625 0.625
minimum time per author/performer (h) 0.25 0.25 0.25 0.25
maximum time per author/performer (h) 1 1 1 1
annual frequency 1 1 1 1
1. Producer does reporting internally
average total time (hours) 75 15 45 3150
minimum total time (hours) 5 9 24 1320
maximum total time (hours) 10 21 66 4980
% of time annually of average workforce per
company — average 0.40% 0.05% 0.03% 0.24%
% of time annually of average workforce per
company — minimum 0.27% 0.03% 0.02% 0.10%
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% of time annually of average workforce per

company — maximum 0.54% 0.07% 0.05% 0.38%
estimated average cost per producer (EUR) €174 €348 €1,045 €73,123
estimated min cost per producer (EUR) €116 €209 €557 €30,642
estimated max cost per producer (EUR) €232 €487 €1,532 €115,604
average annual cost as % of turnover 0.13% 0.01% 0.01% 0.07%
minimum annual cost as % of turnover 0.09% 0.01% 0.004% 0.03%
maximum annual cost as % of turnover 0.18% 0.02% 0.010% 0.11%
11. Producer does reporting via external provider
external provider average flat fee €1,500 €1,500 €1,500 €1,500
external provider min flat fee €1,000 €1,000 €1,000 €1,000
external provider max flat fee €3,000 €3,000 €3,000 €3,000
average cost per producer €3,000 €4,500 €9,000 €90,000
min cost per producer €2,000 €3,000 €6,000 €60,000
max cost per producer €6,000 €9,000 €18,000 €180,000
average annual cost as % of turnover 2.29% 0.18% 0.06% 0.08%
minimum annual cost as % of turnover 1.53% 0.11% 0.04% 0.05%
maximum annual cost as % of turnover 4.58% 0.32% 0.12% 0.16%
Source: Evidence from company, Eurostat, own calculations
Summary table: Costs and time per company by size groups
Average annual reporting cost as % of turnover
Company size Micro Small Medium Large
Book Publishers 0.39% 0.05% 0.02% 0.02%

Audio-visual*

0.1% - 2.3%

0.01% - 0.2%

0.06% - 0.10%

0.07% - 0.08%

* the range illustrates estimations for three scenarios for the annual reporting described above.

Average time spent on reporting annually as % of average working time

Company size Micro Small Medium Large
Book Publishers 1.12% 0.18% 0.08% 0.11%
Audio-visual 0.4% 0.05% 0.03% 0.24%

Common data used for cost calculations

-Hourly wage — €23.21 per hour. EU average hourly wage of “Technicians and associate
professionals” of 2010 adjusted by 25% overhead as reported in Eurostat: Structure of Earnings

Survey

-Number of hours actually worked and paid per employee (EU28, 2012) (hours per year) — 1808 hours

(Estat, Ic_nnum2_r2)

219




ANNEX 14D — CONTRACT ADJUSTMENT MECHANISMS IN LEGISLATION AND IN PRACTICE

Examples of contracts adjustment mechanism in Member States legislations

This list of contract adjustment mechanisms on the basis of a disproportion between the agreed
remuneration and the generated revenues (hereafter: "better-seller clause™ for the purposes of this
impact assessment, as explained under description of option 3) is non-exhaustive and is only intended
to provide examples of legislations and soft-law regulations.

BELGIUM

Belgium legislation provides for better-seller clauses for publishing and performance contracts:

- Publishing contracts: in case of flat remuneration, an imperative beter-seller clause allows the
author to claim for a revision of the remuneration agreed upon by the parties, in case of
success.

- Performance contracts: there is an imperative better-seller clause in case the success of the
shows is significantly disproportionate to the flat remuneration according to which the author
is entitled to claim for an “equitable remuneration”.

Article X1.196 (2)*®: "If the author has assigned to the publisher the publishing rights to such
conditions that, given the success of the work, the agreed fixed remuneration is manifestly
disproportionate to the benefit derived from the exploitation the work, the publisher shall, at the
request of the author, agree to a salary modification in order to grant a fair share of the profit to the
author. The author may not waive enjoyment of this right "

Article X1.202: "If the author has authorized the public performance of a work to conditions such
that, given the success of the work, the agreed lump sum is clearly disproportionate to the benefit
derivate from the public performance, the holder of a performance contract shall, at the request of the
author, agree to a salary modification in order to grant the author a fair share of the profit. The
author may not waive enjoyment of this right."”

CROATIA

Croatian copyright legislation provides for a better-seller clause where the profit derived from use of
the work is obviously disproportional to the agreed or fixed remuneration to which the author cannot
renounce.

Article 54%" - Right of the author to modify a contract for the purpose of fairer share in the
profit: "(1) If the profit derived from use of the work is obviously disproportional to the agreed or
fixed remuneration, the author shall be entitled to demand the amendment of the agreement for the
purpose of fixing more equitable share in the profit deriving from the use of his work.(2) The author
may not renounce the right referred to in paragraph (1) of this Article".

CZECH REPUBLIC

Czech copyright legislation provides for a better-seller clause.

306 Loi du 19 avril 2014 portant insertion du Livre XI « Propriété Intellectuelle » dans le Code de droit

économique, et portant insertion des dispositions propres au Livre XI dans les Livres I, XV et XVII du
méme Code
307 Copyright and Related Rights Act (O.G. 167/2003)
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Article 49(6)*: "Where the amount of the royalty has not been derived from the proceeds from the
utilization of the licence and where such an amount is so low that it is in obvious disproportion to the
profit from the utilisation of the licence and to the importance of the work for the achievement of such
profit, the author shall be entitled to an equitable supplementary royalty".

FINLAND

The Finnish copyright legislation provides for a general renegotiation provision if the case where a
condition in an agreement on a transfer of copyright is unreasonable in view of good agreement
practices in the field or in other respects. The law expressly mentions that a compensation for a
transfer should be deemed as a condition in an agreement. Finnish creators can therefore seek
adjustment of their remuneration on the basis of this legal provision.

Section 29°°:"The adjustment of an unreasonable condition in an agreement on a transfer of
copyright

(1) If a condition in an agreement on a transfer of copyright is unreasonable in view of good
agreement practice in the field or in other respects, or if its application would result in an
unreasonable situation, the condition may be adjusted or ignored.

(2) The assessment of the reasonability of a condition shall take into account the entire content of the
agreement, the position of the parties, conditions prevalent at the time of making the agreement and
afterwards, as well as other factors.

(3) If the condition referred to in subsection 1 is such that the staying in force of the rest of the
agreement in unadjusted form cannot be considered reasonable because of the adjustment of the
condition, the agreement may be adjusted in other respects or made expire.

(4) A compensation for the transfer of a right shall also be deemed a condition in an agreement.

(5) Provisions on the adjustment of an unreasonable condition in an employment contract on a
transfer of copyright are laid down in section 2 of Chapter 10 of the Employment Contracts Act
(55/2001).

(6) Other provisions on the adjustment of an unreasonable condition are laid down in section 36 of the
Contracts Act (228/1929)".

FRANCE

French legislation provides that, in case of flat remuneration, the author might claim a revision of the
remuneration if his prejudice amounts to at least 7/12 of the remuneration he would have been entitled
to if the remuneration had been proportional.

Art. L. 131-5°'% "If the exploitation right has been assigned and the author suffers a prejudice of
more than seven-twelfths as a result of a burdensome contract or of insufficient advance estimate of
the proceeds from the work, he may demand review of the price conditions under the contract.

308

Consolidated version of Act No. 121/2000 Coll., on Copyright and Rights Related to Copyright and on
Amendment to Certain Acts (the Copyright Act)

309 Copyright Act (404/19610)

310 French Intellectual Property Code
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Such demand may only be formulated where the work has been assigned against lump sum
remuneration.

The burdensome contract shall be assessed taking into account the overall exploitation by the assignee
of the works of the author who claims to have suffered a prejudice.”.

GERMANY

German copyright law provides for a fairness clause when the agreed remuneration is significantly
disproportionate to the proceeds and benefits derived from the exploitation of the work.

However, it is currently highly debated whether German courts can revaluate flat fees on the basis of
common rules of control of general terms and conditions set out in the German Civil Code (in
particular, in s. 307 BGB).

Article 32a%" -Author’s further participation:

"(1) Where the author has granted an exploitation right to another party on conditions which, taking
into account the author’s entire relationship with the other party, result in the agreed remuneration
being conspicuously disproportionate to the proceeds and benefits derived from the exploitation of the
work, the other party shall be obliged, at the author's request, to consent to a modification of the
agreement which grants the author further equitable participation appropriate to the circumstances. It
shall be irrelevant whether the parties to the agreement had foreseen or could have foreseen the
amount of the proceeds or benefits obtained.

(2) If the other party has transferred the exploitation right or granted further exploitation rights and if
the conspicuous disproportion results from proceeds or benefits enjoyed by a third party, the latter
shall be directly liable to the author in accordance with paragraph (1), taking into account the
contractual relationships within the licensing chain. The other party shall then not be liable.

(3) The rights under paragraphs (1) and (2) may not be waived in advance. An expected benefit shall
not be subject to compulsory execution, any disposition regarding the expected benefit shall be
ineffective. The author may, however, grant an unremunerated nonexclusive exploitation right for
every person.

(4) The author shall not have a right pursuant to paragraph (1) if the remuneration has been
determined in accordance with a joint remuneration agreement (Article 36) or in a collective
agreement and explicitly provides for a further equitable participation in cases under paragraph (1)".

HUNGARY

Hungarian legislation provides for a better-seller clause in case a work becomes more popular than
what was expected when the contract was concluded. In such as case, the author has the possibility to
initiate a court proceeding to modify the initially agreed remuneration.

Article 48°'%: "According to the general provisions of civil law the court may alter the license
agreement even if such an agreement infringes the author's substantive lawful interest in having an
equitable share in the income on use for the reason that because of the considerable increase in the

311

Copyright Act of 9 September 1965 (Federal Law Gazette Part I, p. 1273), as last amended by Article 8
of the Act of 1 October 2013 (Federal Law Gazette Part I, p. 3714)
312 Act LXXVI of 1999 on Copyright (as of 28/10/2014)
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demand for the use of the work following the conclusion of the agreement the difference in value
between the services respectively provided by the parties becomes strikingly great".

NETHERLANDS

The new Dutch copyright law enacted on 1 July 2015 has introduced a better-seller clause provision
into the copyright legislation. An author may claim additional fair compensation in court if the agreed
compensation is seriously disproportionate to the proceeds from the exploitation of the work. It the
rights were assigned to a third party, the author may also claim such compensation against that third

party.
Article 25d*: "1. The maker may claim additional fair compensation in court from the other party to

the contract if, having regard to the performances delivered by both parties, the agreed compensation
is seriously disproportionate to the proceeds from the exploitation of the work.

2. If the serious disproportion between the maker’s compensation and the proceeds from the work’s
exploitation arises after the other party to the contract with the maker assigns the copyright to a third
party, the maker may bring the claim as meant in the first paragraph against that third party".

POLAND

Under Polish copyright law, a better-seller clause allows the author to request to a court to reassess his
remuneration in case of gross discrepancy between remuneration of the author and benefits of the
acquirer of author’s economic rights or licensee.

Article 44%*: "In the event of gross discrepancy between the remuneration of the author and the
benefits of the acquirer of the author's economic rights or the licensee, the author may request the
court for a due increase of his/her remuneration”.

PORTUGAL

Portuguese copyright law provides for a better-seller clause and details on how the remuneration
should be adjusted. The case of proportional remuneration is specifically mentioned (the percentage
established is clearly lower than that customarily paid in transactions of the same nature).

Article 49 - Additional Compensation®°: "1 - When the intellectual creator or his successors which
transferred its right, suffers grave economic injury resulting from the manifest disproportion between
their income and profits earned by the beneficiary of those acts, he may claim additional
compensation, which will focus on profits generated by the exploitation. 2 - In the absence of
agreement, the additional compensation referred to in the previous paragraph shall be fixed taking
into account the normal results of exploitation of all the similar works of the author. 3 - If the price of
the transfer or assignment of copyright has been fixed in the form of participation, the right to
additional compensation shall apply only where the percentage established is clearly lower than that
customarily paid in transactions of the same nature. 4 — This right expires if it is not exercised within
two years from the discovery of the suffered serious injury ".

3 Law of March 6, 2003, on the Supervision of Collective Management Organizations for Copyright and

Related Rights

Act No. 83 of February 4, 1994, on Copyright and Neighboring Rights (as amended up to October 21,
2010)

Code of Copyright and Related Rights

314

315
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ROMANIA

Under Romanian copyright law, a better-seller clause allows the author to request to a court to reassess
his remuneration in case of an obvious disproportion between the remuneration of the author of the
work and the profits of the person who has secured the transfer of the economic rights.

Article 43(3)*°: "Where there is an obvious disproportion between the remuneration of the author of
the work and the profits of the person who has secured the transfer of the economic rights, the author
may request the competent jurisdictional bodies to revise the contract or increase the remuneration
accordingly”.

SLOVENIA

Slovenian copyright law provides for a general better-seller clause under which the author may request
that the agreed remuneration be reviewed in case of a disproportion with the profit generated by the
exploitation of his work.

Article 81(2)*'": "Where the profit derived from the exploitation of the work is in manifest
disproportion to the agreed upon or determined royalty or remuneration, the author may demand that
the contract be revised, so that a more equitable share of the revenues is provided for him".

SPAIN

Spanish copyright legislation grants to authors, in case of lump-sum remuneration, a possibility of
action during ten years following the transfer of rights, to request the revision of the contract if there is
a manifest disproportion between the remuneration of the author and the benefits obtained by the
contractual counterparty.

Article 47%8: "Where a lump-sum remuneration has been agreed, if there is an obvious disproportion
between the author's remuneration and the benefits obtained by the assignee should occur in the
transfer lump sum, the author may demand that the contract be revised and, failing agreement, request
to the court to determine a fair remuneration in the light the circumstances of the case. This authority
may be exercised within ten years following the transfer of the rights".

3e Law No. 8 of March 14, 1996 on Copyright and Neighboring Rights
3 Copyright and related rights act of 30 March 1995 as last amended on 15 December 2006
18 Real Decreto Legislativo 1/1996, de 12 de abril — Last modification 31/12/2011
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ANNEX 15— LIST OF MAIN RELEVANT DIRECTIVES RELATED TO THIS IA
AND GLOSSARY

ANNEX 15A — LIST OF MAIN RELEVANT DIRECTIVES RELATED TO THIS A

— Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information
society (the "InfoSoc Directive"” or "the Directive").

—  Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules
concerning copyright and rights related to copyright applicable to satellite broadcasting
and cable retransmission (the "Satellite and Cable Directive").

— Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on
the legal protection of databases (the "Database Directive").

— Directive 2006/115/EC of the European Parliament and of the Council of 12 December
2006 on rental right and lending right and on certain rights related to copyright in the
field of intellectual property (the "Rental and Lending right Directive™).

— Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on
the legal protection of computer programs (the "Software Directive™).

— Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012
on certain permitted uses of orphan works (the "Orphan Works Directive").

— Directive 2014/26/EU of the European Parliament and of the Council of 26 February
2014 on on collective management of copyright and related rights and multi-territorial
licensing of rights in musical works for online use in the internal market (the "CRM
Directive")

ANNEX 15B — GLOSSARY

"Collective management organisations (CMOs)": organisations traditionally set up by
rightholders at national level to manage copyright or related rights on their behalf.

"Collective rights management": includes one or more of the following services: the grant of
licences to commercial users, the auditing and monitoring of rights, the enforcement of
copyright and related rights, the collection of royalties and the distribution of royalties to
rightholders.

"Commercial users" or “service providers”: any person or entity involved in the provision
of goods or services that for these activities needs a licence from rightholders of copyright
and/or related rights.

"Creative industries™: include services such as publishing activities (e.g. books, periodicals),
motion pictures, video and television programme production, sound recording and music
publishing activities, programming and broadcasting activities, computer programming,
advertising, design activities, photographic activities, translation and interpretation activities,
creative arts and entertainment activities.
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"Distribution right™: the right to authorise or prohibit any form of distribution to the public
of the original or copies of a work or other protected subject matter, by sale or otherwise.
(Article 4 of the InfoSoc Directive and Article 9 of the Rental and Lending Directive).

"Massive Open Online Courses (MOOCs)": online courses aimed at unlimited participation
and open access via the internet.

"Open Educational Resources (OERs)": any type of educational materials that are in the
public domain or released under an open license. The nature of these open materials means
that anyone can legally and freely copy, use, adapt and re-share them. OERs range from
textbooks to curricula, syllabi, lecture notes, assignments, tests, projects, audio, video and
animation.®*

"Orphan works": a work is considered to be orphan if none of the rightholders in that work
is identified or, even if one or more of them is identified; none is located despite a diligent
search.

"Other protected subject-matter™: output of holders of related rights i.e. performers,
phonogram and film producers and broadcasting organisations.

"Repertoire": the sum of the works and rights of all rightholders that a collecting society
directly represents.

"Reproduction right": the right to authorise or prohibit direct or indirect, temporary or
permanent reproductions of a work or other protected subject matter by any means and in any
form, in whole or in part (Article 2 of the InfoSoc Directive).

"Reprography copying™: a possible exception or limitation of the reproduction right in
respect of reproductions on paper or any similar medium, effected by the use of any kind of
photographic technique or by some other process having similar effects (Article 5(2)(a) of the
InfoSoc Directive)

"Right of communication to the public": the right to authorise or prohibit any
communication to the public of a work or other protected subject matter, by wire or wireless
means. Recognised as a broad exclusive right encompassing the making available right (see
below) to authors (Article 3(1) of the InfoSoc Directive); of a more limited scope for other
rightholders (Article 8 of the Rental and Lending Directive).

"Right of making available": the right to authorise or prohibit the making available to the
public of a work or other protected subject matter in such a way that members of the public
may access them from a place and at a time individually chosen by them (Article 3 of the
InfoSoc Directive).

"Three-step test": Copyright exceptions may only be applied in certain special cases (first
step) which do not conflict with a normal exploitation of the work or other subject-matter
(second step) and do not unreasonably prejudice the legitimate interests of the rightholder
(third step).

"Work": creative output of authors protected by copyright. It includes: literary (a novels ,
poetry, etc.), dramatic (plays, opera librettos, etc.), musical (e.g. a musical comositon) and
artistic (photography, painting, etc.) works.

319 UNESCO definition.
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