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1 What is the problem and why is it a problem?
1.1 Context
Market context*

In 2014 road freight transport accounted for around 49% of freight volume moved in the EU-
28, a share which has remained largely unchanged over the past decade. Around two thirds
(64%) of road freight movements are within Member States and around one third (36%) is
between Member States.

According to Eurostat data, the total volume of road freight transport in the EU-28 was
around 1,725 billion t-km in 2014, some 10% less than during its peak in 2007, but showing a
small increase compared to 2009 (1,700 billion t-km). This development has been shaped by
the global financial and economic crisis, which has had severe impacts on the EU. Cross-
trade’ has grown significantly in recent years due to the fact that international transport
activities are completely liberalised within the EU.

Vehicles registered in the EU-13% perform a far greater share of international operations,
including cross-trade and cabotage”, than vehicles registered in the EU-15, which haul almost
80% of their freight within their national boundaries.

Cabotage accounted for 1.8% of national transport activity in 2014 (in terms of t-km). The
share of cabotage has roughly doubled between 2004 and 2013, but this seems to be mainly
due to the lifting of special transitional restrictions in 2009 and 2012 on hauliers from most
countries that joined the EU in 2004 and 2007°, respectively, rather than by the adoption of
Regulation (EC) No 1072/2009. Cabotage grew by 80% between 2010 and 2014 alone.
Germany, France, Italy, the UK and Sweden are the main Member States where cabotage
operations take place, accounting for 82% of total cabotage in the EU. Two thirds of all EU-
28 cabotage (67%) is carried out in Germany and France. The share of cabotage carried out in
EU-13 states is virtually zero. In 2014, around 29% of all cabotage activity was carried out by
Polish operators.

In 2016 there were 563,598 registered road freight transport enterprises in Europe®,
employing around 2.9 million people.

Policy context

Regulation (EC) No 1071/2009 on access to the occupation of road transport operator
(hereafter "Regulation (EC) No 1071/2009") and Regulation (EC) No 1072/2009 on access to
the international road transport market (hereafter "Regulation (EC) No 1072/2009") were
adopted as a part of a package of measures aimed at modernising the rules governing
admission to the occupation of road transport operator and access to the road transport market.

! Data from Ricardo et al, 2015 (support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009).

2 Freight carried by vehicles registered in third countries, i.e. neither the loading nor the unloading country.

% EU-13 refers to the 13 Member States which joined the EU in 2004, 2007 and 2013. For the purposes of the present

impact assessment, market statistics, the positions of different stakeholders and impacts are sometimes segmented between

EU-15 (existing Member States before 2004) and EU-13 Member States. This is a simplification, intended to grasp the

different situation in the industry between low-wage and high-wage Member States. Whereas not all EU-13 Member States

can be classified as "low-wage" and not all EU-15 Member States can be classified as "high-wage", the (sometimes

opposing) views of stakeholders from low-wage and high-wage Member States can be analysed through this segmentation.

* National transport operation carried out by a non-resident operator in a host Member State.

® Hauliers from the Member States that joined the EU in 2007 were subject to a transition period of up to five years during
which they could not carry out cabotage in other Member States. This transition period ended on 1 January 2012. Hauliers
from Croatia are subject to a similar transition period that will end at the latest in 2017.

® Economic activity according to NACE Rev. 2 classification.
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As a global objective, the Regulations aim to support the completion of the internal market in
road transport, its efficiency and competitiveness. While international transport operations
have been fully liberalised, national transport is still partly restricted for non-resident hauliers
through restrictions on cabotage operations.

Regulation (EC) No 1071/2009 sets the provisions that undertakings must comply with in
order to access the occupation of road transport operator (passenger and freight). It also lays
down certain provisions to regulate and facilitate enforcement by Member States, including
by establishing a European Register of Road transport Undertakings (ERRU).

Regulation (EC) No 1072/2009 lays down the provisions to be complied with by undertakings
that wish to operate on the international road haulage market and on national markets other
than their own (cabotage). It includes provisions related to the documents to be issued to such
undertakings by the Member State of registration (Community Licence), as well as to drivers
from third countries (driver attestation). Finally, it also sets down provisions regarding the
sanctioning of infringements and cooperation between Member States in that context.

A REFIT ex post evaluation of the Regulations which was carried out in 2014-2015’
concluded that the Regulations were only partly effective in achieving their original objective
of creating balanced conditions for competition between resident and non-resident hauliers.
The main difficulties encountered were linked to the practical application and enforcement of
these principles. Differences in interpretation of the provisions of the Regulations by Member
States and hauliers, inconsistencies in enforcement practices and lack of cooperation between
Member States have hindered the effective enforcement of the Regulations and brought about
legal uncertainty for transport operators. However, the Regulations did not have any
discernible effect in terms of reinforcing the level of compliance with the social and safety
rules due to the indirect nature of this relationship.

This impact assessment concerns a REFIT initiative®, whose objectives are to reduce the
regulatory burden both for public authorities and private operators. The adoption of the
Regulations in 2009 already had these objectives, but the ex post evaluation showed a
potential room for improvement in terms of reduction of the compliance costs for transport
operators and of enforcement costs for national authorities. Besides from the REFIT nature of
the initiative, the main objective of this impact assessment is to consider possible
improvements of the competitive conditions in the road haulage market and achieve an
adequate balance between the different interests of stakeholders. The two objectives are inter-
linked, in the sense that improving the efficiency of hauliers contributes to a better internal
market. Even small improvements in the cost structure of hauliers may have very significant
impacts in the overall structure of the market, given the size of the sector at stake.

The initiative is also part of a broader review of the road transport legislation, further
described in annex 9. Together with Directive 2006/1/EC on the use on the use of hired
vehicles for the carriage of goods by road®, the Regulations set the legal framework for
hauliers to operate in the EU.

1.2 Description of the main problems
The main problems and their underlying drivers are summarised below.

" The Commission published a Staff Working Document with the results of this evaluation:
https://ec.europa.eu/transport/sites/transport/files/swd20160350.pdf

8 Initiative no. 10 in annex 2 to the Commission Work Programme 2017.

® Which is also being reviewed (initiative no. 13 in annex 2 to the Commission Work Programme 2017).
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Figure 1: Intervention logic
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Following the assessment of the evaluation results and further Commission work, two main
problems have been identified in relation to the EU rules on access to the occupation of road
haulier and to the intenational road transport market: factors undermining fair competition
between resident and non-resident transport operators and high costs for the industry and for
Member State enforcement authorities.

There are several factors contributing to these problems which are outside the scope of EU
competence, notably the significant labour cost differentials between Member States and the
limited national resources available for enforcement of the rules on access to the profession
and to the market. For example, in the context of the support study for the ex post evaluation
of the Regulations, enforcers from Bulgaria (480 staff), Latvia (28 staff), Sweden (160 staff),
Ireland (11 staff), Spain (400 traffic agents and 150 employees of the administrative organs),
Romania (317 staff) and the Netherlands (unknown number of staff) considered that they have
an insufficient number of staff. Although there are no quantitative estimates of the costs of
enforcing the Regulations, an indication thereof may be found in the cost of enforcement of
the rules on working time, driving time and rest periods (“the social rules™) as reported by
Member States. This cost was around €10.6 million per year on average per Member State (in
the period 2011-2012) and varied from less than €1 million in some Member States to €127
million in one Member State. The estimated total staff costs for enforcement of the social
rules in the EU27 was €501 million in 2012%.

While these factors are considered as important exogenous elements to the present initiative,
they are external to the Commission intervention.

10 5ee page no. 257 of the support study on the ex post evaluation of social legislation in road transport and its enforcement;
http://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2016-ex-post-eval-road-transport-social-
legislation-final-report.pdf.



The specific causes of the main problems and the related provisions are discussed further in
the section below describing the “problem drivers”.

1.2.1 Factors undermining fair competition between resident and non-resident transport
operators

The road freight transport sector is composed largely of small firms** and is characterised by
thin profit margins. Balanced conditions for competition between resident and non-resident
hauliers and the respective enforcement are therefore vital to ensure the benefits of a single
EU market. The Regulations aimed to set out a common framework for access to the EU road
transport market. Ensuring consistent regulatory standards for market access is needed to
prevent transport firms located in Member States with lower standards gaining an
unwarranted competitive advantage over firms in Member States with higher standards.
However, the Regulations leave certain aspects open for interpretation. In addition,
differences in the monitoring and enforcement practices can introduce competitive distortion
by providing inconsistent incentives for compliance with the rules.

This situation contributes to higher risks of illegal activities, such as illegal cabotage and the
setting-up of letterbox companies, although it is difficult to quantify the extent of
infringements due to the poor availability of relevant data.

The cost differentials between transport operators are a factor to consider while discussing the
incentives for carrying out cabotage operations (including illegal ones), as well as establishing
letterbox companies and/or out flagging activities. In this context, the diversity of
administrative requirements under company law and fiscal rules across the EU Member
States, particularly as regards corporate income taxation may play an important role in
influencing business decisions on the country of establishment for their companies'.
Likewise, driver costs, including wage and social security contributions, play a very important
role, since they represent a significant part of the operating costs of hauliers, ranging from
around 20% to around 40% of overall operating costs, depending on the Member State of
hiring.

Letterbox companies

The term "letterbox companies” refers to companies "established” in a Member State where
they do not carry out their administrative functions or commercial activities, in violation of
Avrticle 5 of Regulation (EC) No 1071/2009. They are usually set-up by hauliers operating in
high-wage Member States, but seeking to benefit from the lower labour costs or taxes in place
in other Member States. They are a key concern for many stakeholders. These fraudulent
practices can create unfair competition and potentially undercut legitimate businesses by
avoiding certain costs (such as social contributions and taxes). They are also usually
associated with poor working conditions of drivers.

Table 1: Member State information on infringements of stable and effective establishment criterion

Reported infringements of Infringement rate (as % of total

I S ELE establishment criterion authorisations granted)

11 90% of enterprises in the sector have fewer than 10 employees and account for close to 30% of the sector's turnover in the
EU, including self-employed, while 99% have less than 50 employees; source: Commission Staff Working Document —
REFIT ex-post evaluation of Regulation (EC) No 1071/2009 and Regulation (EC) No 1072/2009, 28 October 2016,
SWD(2016) 350 final.

12 Engsig Sorensen, K. (2015), "The Fight Against Letterbox Companies in the Internal Market", Common Market Law

Review 52 (85-118), ETUC (2016), The Impact of Letterbox-type practices on Labour Rights and Public Revenue.
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Reported infringements of Infringement rate (as % of total

BT S establishment criterion authorisations granted)
BG 47 0.22%
DE 13 0.04%
PL 65 0.41%
Sl 94 0.81%
UK 50 0.20%

Source: Member States reports for period Jan 2013 to Dec 2014.

The ex-post evaluation support study™ estimated that there were at least 430 letterbox
companies in 2012 in the EU. Although the absolute number of companies infringing the
requirement of stable and effective establishment being detected is relatively low (below 1%
of companies investigated), these figures do not capture companies that were able to avoid
detection. This suggests that the official infringement rates may not be a reliable indicator of
the extent of letterbox companies being set up.

Also, specific cases of letterbox companies have been brought to the attention of the
Commission. For example, in 2014 the Belgian authorities requested the Commission to
intervene on their behalf in order for the Slovak authorities to investigate suspected letterbox
subsidiaries set up by Belgian hauliers in Slovakia. The Slovak authorities carried out on-site
inspections concerning 42 companies. Several companies were found not to comply with the
establishment provisions of Regulation (EC) No 1071/2009. In one case, the authorisation had
already been withdrawn and for nine other companies the respective authorisations were
withdrawn following the inspections. In March 2017, there was an investigation by the
Belgian authorities into Belgian hauliers having established letterbox companies in Portugal
and Slovakia. The Belgian authorities found 25 letterbox companies registered in the same
address in Slovakia, 3 people were arrested and the estimated unpaid social contributions in
Belgium amounted to €6-€7 million™.

Moreover, 75 (43%) of respondents to the open public consultation considered that the setting
up of letterbox companies to be a widespread practice, whilst only 9% (16) considered this to
be only a minor issue. 88% of respondents from associations representing road transport
workers (29 out of 33) considered that this was a widespread practice, a much greater
percentage than from any other respondent category (mostly between 25-44%).

According to the ex-post evaluation, the cost advantage of setting up a letterbox company for
hauliers is 31% in relation to a properly-established company. Within a highly competitive
industry such as road transport, this level of cost differential is very significant. The fiscal loss
per vehicle per year for the Member State where the company should be established (where
the haulier actually operates) is around €6,000. Labour-related losses per driver per year for
the Member State where the drivers should be paying social contributions are in the range of
€30,000-€40,000". For example, a French driver's salary costs are up to 2.4 times higher than
those of a Polish driver. If it is assumed that letterbox companies employ, on average, the
same number of workers as legally-established hauliers (5 workers per haulier, i.e. approx. 3

1% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009 (see, in
particular, pages 42-44 thereof.

u http://www.dhnet.be/actu/belgique/perquisitions-transport-des-dizaines-d-entreprises-belges-a-la-meme-adresse-en-

slovaquie-58c98319cd705cd98df5f04c.

15 Data for Austria (Kummer et al, 2014) and for Sweden (Sternberg et al, 2015).
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million workers divided by 600,000 hauliers), this would yield an EU-wide annual loss of
income for the Member States where the drivers should be paying social contributions in the
range of €64.5-€86 million. However, these estimates must be taken with great prudence.
They are not based on an EU-wide study of the impacts of letterbox companies, but rather on
partial data analysis. Therefore, they are just intended to give an indication of the order of
magnitude of the impact that letterbox companies have on fiscal revenues for Member States.
In any event, these figures show a high incentive for companies to set-up letterbox companies,
a very significant impact on hauliers' costs and considerable fiscal losses for the Member
States where the companies should be established.

The negative impacts of letterbox companies appear to be disproportionately large due to the
cost advantage they have over competing firms which comply with the legislation. According
to the results of the open public consultation, 63% of respondents (110) felt that the presence
of letterbox companies leads to a competitive disadvantage for hauliers established in some
Member States, which have to compete with other hauliers operating in the same Member
State but illegally established elsewhere. There is a clear divide between EU-15 respondents
(77% indicating very important or significant impact) and EU-13 (31% indicating very
important or significant impact). Among different categories of stakeholders, most medium
and large hauliers (14 out of 22) did not consider this as an important problem. In contrast,
transport workers (27 out of 32 respondents) and their representatives consider this as an
important problem.

Illegal cabotage

The available statistics suggest that the level of illegal cabotage detected by checks might not
be of a significant size in most Member States for which data are available. In particular, the
infringement rate is less than 1% in Germany, the UK, Poland, Italy and Denmark®. In
Sweden, data collected through a smartphone application suggested that there were 1,590
trucks engaged in cabotage and potentially 379 engaged in illegal cabotage (24%'"). In
France, 7% of vehicles stopped for cabotage controls were issued an infringement®. An
Austrian study™ reports that illegal cabotage represents 3.28% of national transports in
Austrian commercial freight traffic.

More generally, there have also been significant concerns expressed over the low levels of
effectiveness of cabotage checks, which could affect the detection of illegal cabotage and
underestimate the respective share”. The calculations based on the cost differentials (see
section 1.4) suggest that currently illegal cabotage represents 0.56% of cabotage activity at the
EU aggregate level, but that it will continue to affect some Member States more than others
(with illegal cabotage rates ranging from close to zero, up to 6.4%).

Even though the level of illegal cabotage is reported to be relatively low (below 1% of all
cabotage activity) this practice has a significant economic impact on the sector. Cabotage
represented 1.8% of national traffic in 2014. The overall volume of cabotage in the EU in
2014 was around 29,500 million tonne-kilometres.?* Cabotage has increased 80% between

16 Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

" STERNBERG, H., et al., 2015.

18 Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

% Vienna University of Economics and Business, (2017), Quantitative analysis of cabotage in Austria.

2 For example, over two thirds of stakeholders from the road haulage industry answering the 2011 questionnaire of the High
Level Group considered that controls aimed at ensuring compliance with the current cabotage rules were not effective (PR
Newswire, 2016).

2L Official Eurostat data for 2014.
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2010 and 2014 alone. It is concentrated in only a few Member States (82% of cabotage
activity takes place in France and Germany), with cabotage penetration rates ranging from 0%
in Croatia to over 8% in Belgium)?. Thus, illegal cabotage has the potential to affect
seriously national operators established in the Member States where most illegal activity takes
place.

As regards the economic damage generated by illegal cabotage, an indirect estimate can be
made when looking at national studies and practices. In Denmark, the sanction for a cabotage
infringement has been calculated in relation to the estimated economic benefit of the
operation, so that the sanction has a dissuasive effect. The Danish authorities have calculated
that the cost advantage of each cabotage operation was around €4,700 for each single
operation and have set the indicative fine in accordance?®. The Austrian study referred to
above* indicates that cabotage activity generates damages of around €50,000 per vehicle per
year and around €500 million in damages annually for the Austrian economy, in terms of lost
business for Austrian hauliers. If the estimated EU aggregate level of illegal cabotage (0.56%)
is applied to the annual damage calculated for the Austrian industry for all of the cabotage
activity (€500 million), this yields an annual damage due to illegal cabotage of €2.8 million in
Austria. Taking into account that Austria accounts for around 1.2% of cabotage in the EU%,
the estimated annual amount of damage, in terms of lost business for national hauliers, from
illegal cabotage activity would be around €230 million per year at the EU aggregate level.
However, these estimates must be taken with great prudence. They are not based on an EU-
wide study of the impacts of illegal cabotage, but rather on specific national studies and
partial data analysis. They are just intended to give an indication of the order of magnitude of
the impact that illegal cabotage has on the road haulage industry.

While the prevalence of illegal cabotage and letterbox companies may seem relatively limited
based on the data presented above, these illegal practices have wider-reaching consequences.
Several Member States?® have adopted national uncoordinated measures to fight illegal
cabotage and letterbox companies, such as the systematic application of the national minimum
wage laws to hauliers providing international transport services and cabotage in their
territory?’. These national measures have significant consequences on the internal market in
terms of high costs for non-resident hauliers®.

Part of these practices which undermine fair competition between resident and non-resident
transport operators is attributable to the implementation and enforcement of the Regulations.
This is further discussed in the section below describing the “problem drivers”.

1.2.2 High costs for the industry and for Member State enforcement authorities

Input from the hauliers' survey carried out in support of this impact assessment suggests that
the costs of complying with Regulation (EC) No 1071/2009 and Regulation (EC) No
1072/2009 represent today around 8% and 7% of the hauliers' operating costs, respectively.

22 Official Eurostat data for 2014.

2 Data provided by Denmark to the Commission in the context of infringement procedure 2014/2110.

2 See footnote no. 28.

% Official Eurostat data for 2014.

2 Germany, France, Italy and Austria.

%" The Commission has started infringement procedures against Germany and France.

%8 These impacts are further analysed in the ongoing impact assessment on the revision of the social legislation.
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Data from the ex post evaluation of the Regulations® shows the following costs of complying
with the rules for the whole industry:

e The professional competence criterion on access to the profession costs between €15
and €21 million due to the need for training of the transport manager, which is
broadly in line with the ex ante estimated cost before the adoption of the legislation;

e The requirement to have a transport manager was reported to cost between €0 and €13
million to the industry, which is also in line with the ex ante estimated cost before the
adoption of the legislation;

e The requirement of financial standing, which was expected to generate savings of €33
million for the industry before the adoption of the legislation due to the possibility to
provide bank guarantees, actually resulted in additional costs of between €6 and €8
million, based on the undertaking survey;

e The introduction of harmonised control documents (Community licence and driver
attestation) generated savings of between €11 and €18 million due to faster road side
checks (reduction of 15 minutes on the road side and 45 minutes of back office time
for hauliers);

e The criterion for a stable and effective establishment was found not to trigger any
additional costs by 81% of the undertakings replying to the survey.

Moreover, the analysis performed in support of this impact assessment suggests some
additional sources of ineffieciency. This in particular refers to the use of paper transport
documents, which generates operating costs for businesses. The switch from paper to
electronic transport documents is associated with cost savings from €4.34 in the Netherlands
to €6.21 in Belgiumso. There are around 377 million international paper transport documents
being used annually in Europe™. The opportunity cost of not changing to electronic transport
documents is therefore estimated at €1.6-€2.3 billion per year.

For the industry, insufficiently specific rules or rules which leave open too many options also
lead to costs to locate information on, and understand, national rules, especially where there
are language barriers, as well as a higher risk of unintentional non-compliance and subsequent
fines. These problems affect in particular small hauliers, which have limited resources
available®’. However, it has not been possible to quantify these costs.

Regarding Member State authorities and enforcers, data from the ex post evaluation of the
Regulations®® shows that the main implementation cost concerned the setting up or upgrading
of national electronic registers. The overall costs amounted to €18 million, falling short of the
anticipated €53 million.

In accordance with Article 16(5) of Regulation (EC) No 1071/2009, Member States were
required to interconnect their national electronic registers by 31 December 2012. In order to
better monitor the compliance of road transport with the rules in force, the Commission has
set up ERRU, a system that allows a better exchange of information between Member States.
The ERRU allows exchange of information between Member States about: 1) transport
managers who are declared unfit to manage the activities of a road transport undertaking; 2)
the most serious infringements committed by hauliers in any Member State, which may lead

2 Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
30TransFoIIow, 2017; Suivo, 2017.

%1 Suivo, 2017.

%2 Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

*gee pages no. 147-151 of Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No
1072/2009.
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to the loss of good repute; and 3) other infringements committed by hauliers in any Member
State. The ERRU system provides a means to interconnect the national registries through the
exchange of structured messages to a central hub. The interconnection of the registers via
ERRU did not generate significant costs®*.

However, the benefits of using this system have been uneven. Moreover, implementation and
progress towards achieving more cooperative and effective enforcement is unequal across the
Member States, for example given difficulties in securing timely cooperation from Member
States®®>. ERRU has not yet reached its full potential in terms of benefits for national
authorities, because not all Member States are interconnected yet and because the system is
underused. The first issue has been tackled by the Commission through infringement
procedures against the Member States concerned. The second issue is mostly due to slow
uptake by Member States.

Among stakeholders that responded to the open public consultation, 43% (65) indicated that
the costs incurred by hauliers to meet the requirements of the Regulations were important or
very important, whereas 40% (62) consider the costs to be of little importance or not
significant at all. Hauliers, national authorities and consumers consider that these compliance
costs for transport operators are important. Medium and large hauliers display the greatest
agreement, with 13 of 18 respondents (72%) considering these costs as at least important to
road transport operators (4 respondents suggested that they were very important). By contrast,
responses from associations representing road transport workers and individual workers
consider the costs to be of little importance, with 10 out of 16 (63%) of respondents indicating
this. Whereas respondents did not report on the reasons why they think that costs for hauliers
to comply with the Regulations are high or not, it can be presumed that hauliers are in a better
position to judge about the importance of the costs they incur to comply with the Regulations
than other categories of stakeholders. This could be the situation in particular in the case of
drivers hired by medium and large hauliers, who are less acquainted with the administrative
and accounting parts of the business.

1.3 Underlying drivers of the problems

The underlying problem-drivers (1) inconsistent and ineffective enforcement; and (2)
shortcomings of the rules, are causes of the current regulatory deficiencies. They are inter-
linked, because the shortcomings of the rules lead to different enforcement practices. Both
contribute to legal uncertainties for all those concerned by the rules and further lead to higher
risk of non-compliance and to additional costs for national authorities and businesses.

Problem-driver (3) different scope of application of the rules, could in principle be treated
within the problem driver concerning different implementation of the rules (2). However, due
to the political importance of the subject, it was decided to present this issue as an isolated
element and treat it separately in the assessment.

1.3.1 Problem Driver 1: Inconsistent and ineffective enforcement of legal framework

Enforcement of the different provisions of the Regulations is mainly a responsibility of
Member States. Enforcement practices across different Member States differ widely in terms
of the number and stringency of checks carried out. This is in part due to different levels of

At present three Member States have not yet interconnected their electronic registers through ERRU (PT, LU and PL).
% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
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political priority given to control of the legislation, as well as to variations in the level of
resources and experience available in the enforcement agencies®.

A lack of effective enforcement is a major concern among stakeholders, as evidenced by the
research carried out in the ex-post evaluation support study carried out by Ricardo et al
(2015). One of the major concerns over social and safety issues in the sector relates to the
practice by some hauliers of setting up letterbox companies. Controlling such practices
frequently requires cross-border cooperation and access to specific information that may not
be readily available to all enforcement officers (see root causes B, C and D below).

1.3.1.1 Root cause A: Differing levels of monitoring/control of compliance among
Member States

The number of checks carried out in each Member State with regard to the four criteria on
access to the occupation of road transport operator under Regulation (EC) No 1071/2009
varies widely, and are clearly not in proportion, even after allowing for different Member
State size and the industry's relevance. For example, in Bulgaria, 5,640 undertakings were
checked for stable and effective establishment in 2014, whereas in Estonia, 120 checks were
carried out in the period 2013-2014. In Estonia, 50 checks of good repute and 50 checks of
professional competence were carried out in the period 2013-2014. In Romania, 2,543 checks
of good repute were carried out in 2013 and 2,760 in 2014. In Spain, 12,415 investigations
were carried out regarding the four criteria on access to the occupation of road transport
operator during the period 2013-2014%".

Some Member States dedicate substantial resources to the control of illegal cabotage under
Regulation (EC) 1072/2009, while other Member States practically do not control cabotage
operations at all. For example, 183,200 checks were carried out in Germany in 2014, while
only 229 checks were carried out in the UK in the period from March 2012 to March 2013%.

The majority of respondents to the open public consultation (120 out of 167; 72%) considered
that there was significant or very significant variance in the control of cabotage operations
and this is a view shared across almost all types of stakeholders (with the exception of
transport workers and relevant associations, with only 13 out of 33 considering that there is
significant or very significant variance) and both in the case of EU15 and EU13 Member
States. The main impacts associated by the stakeholders with this variance include®:

- Increased compliance costs for hauliers (56% out of a total of 149 respondents);

- Competitive disadvantage for hauliers from some Member States (64% out of a total
of 153 respondents, but only 44% among 56 EU13 respondents)

The official Commission monitoring data and stakeholder evidence show that there are also
differences in the stringency of certain controls. For example, regarding checks of good
repute, in the first reporting period on the implementation of Regulation (EC) No 1071/2009
(from 4/12/2011 to 31/12/2012), seven Member States® reported that there were no
declarations of unfitness (loss of good repute). Conversely, in Hungary and Italy declarations
of unfitness were quite high (129 and 348, respectively).

% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
3 European Commission (2017), Report on the implementation of Regulation (EC) No 1071/2009 (unpublished).
% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

* Distribution of answers by stakeholders group is reported once there is a significant differences in views.
“ AT, CZ, EL, MT, NL, PL and SK.
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In the second reporting period (from 01/01/2013 to 31/12/2014), most Member States which
reported data* still noted that there were no declarations of unfitness, whereas there were
high numbers in other Member States, such as Italy (680)** and the United Kingdom (493).
This suggests that some Member States are more lenient than others in the application of this
criterion (although some differences may also be attributable to different compliance cultures)
and that these differences have persisted.

1.3.1.2 Root cause B: Limited and ineffective cooperation between Member States

Exchanges of information between Member States regarding enforcement of Regulation (EC)
No 1071/2009 are limited. Information on exchanges of information in the second reporting
period on the implementation of Regulation (EC) No 1071/2009 (from 01/01/2013 to
31/12/2014) shows that in most cases there is very little interaction and the overall situation is
highly uneven.

43)

Table 2: Summary of administrative cooperation (via ERRU and other means

Number of notifications of serious Number of requests for checks of
infringements good repute
Received from Received from
Sent to other V- Sent to other T Vi ey
Member States Member States
States States
Total 17,008 1,477 91,511 559,211
CR, index* 87% (PL and UK) | 61% (BG and SL) | 88% (UK and SV) | 50% (BG and LV)

Share of Member States
which reported fewer than 43% 21% 50% 43%
10 incidences

Notes: 14 countries reported information: BG, DK, ES, ET, FR, HR, LT, LU, LV, PL, RO, SL, SI, UK
Source: European Commission, 2016. *CR, index is the concentration ratio, representing the share of total
activity that is due to the two most active countries.

The CR; index indicates the concentration of total activity in the top two most active Member
States. This indicator shows that for all types of information exchange, the majority of total
activity is carried out by only two Member States (although the representation of countries in
the top two varies). Additionally, a substantial share of Member States report fewer than 10
individual requests in all categories (between 21% and 50% depending on the category),
showing that a large number of Member States are not actively exchanging information.
Qualitatively, based on the stakeholders' contributions, Ricardo et al (2015) confirms the
highly uneven situation, with several Member States, such as Cyprus, Lithuania, Malta, the
Czech Republic, the Netherlands and Slovakia indicating that there were no exchanges of
information at all. In addition, several Member States (e.g. France, Denmark) have reported
difficulties in obtaining responses to queries made to other Member States regarding
investigations into letterbox companies*.

*1 BU, CZ, DK, EL, ES, HR, LT, LU, LV, PL, RO and SI.

*2 This number refers to the global amount of declarations of unfitness issued until 8 September 2015, rather than those
issued during the reporting period.

3 such as emails and paper-based communications.

* Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
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A majority of respondents to the open public consultation (83%; 145) considered that there
are at least some instances of lack of cooperation in monitoring compliance with the stable
and effective establishment criterion, whilst only 2% (3) considered that Member States are
cooperating well in this respect. The stakeholder group which criticised more strongly
cooperation between Member States were the associations representing road transport
workers, 79% of whom (26 out of 33) considered that Member States were not cooperating at
all. Most other respondent categories felt that there were only some instances of lack of
cooperation.

This lack of cooperation concerning letterbox companies has led to a situation where such
companies are being set up in several Member States (see section 1.2.1 above).

1.3.1.3 Root cause C: Difficulties to enforce current rules on cabotage

Confirming the legality of cabotage operations on the basis of the CMR*® consignment notes
exclusively was highlighted as an issue in Ricardo et al (2015) due to two main factors:

e Firstly, the CMR document does not necessarily contain all of the information needed to
verify whether a cabotage operation is in compliance with the rules. A review of the
literature confirms that enforcement bodies do not have the means to check for
infringements of the cabotage rules®®. Particular difficulties were mentioned by
respondents to the survey of enforcers carried out in the context of the ex-post evaluation
support study*’ concerning the verification of the start of cabotage operations, their link to
the international carriage, the calculation of the 7-day period (when precisely this should
start) and the identification of the number of journeys carried out within that period™.

e Secondly, there is a possibility that documents are falsified or hidden. For instance, many
industry representatives consider that presentation of consignment note evidence is not
reliable, because documents can simply be hidden by drivers in order to conceal cabotage
operations®®. Anecdotal evidence suggests incidents of counterfeit documents in some
countries (such as Spain and Austria), although the extent of such practices is unknown in
these countries and more widely®®. Such falsification can only be detected by detailed
controls at the hauliers’ offices, but not during roadside checks.

Among the respondents to the open public consultation, 41% (72) felt that the cabotage rules
are difficult to enforce, 18% (31) very difficult and 11% (19) virtually impossible. Among
national authorities, who are directly responsible for their enforcement, these percentages are
even higher (only 1 out of 18 indicated that it is easy to enforce cabotage). In contrast, small
hauliers and medium and large transport operators are more positive, with 38% (7 out of 18)
and 29% (7 out of 23) considering that it is easy to enforce cabotage, respectively.

The difficulties described above contribute directly to the driver of ineffective enforcement
(of the rules on cabotage), since effective enforcement requires access to necessary
information and documents.

> The CMR Convention (full title Convention on the Contract for the International Carriage of Goods by Road) is a United
Nations convention that was signed in Geneva on 19 May 1956. It relates to various legal issues concerning transportation
of cargo by road. Based on the CMR, the International Road Transport Union (IRU) developed a standard CMR waybill,
which is now the industry standard.

% Steer Davies Gleave, 2013 - Development and Implementation of Road Cabotage; AECOM, 2014 - Report on the State

of the EU Road Haulage Market.

*7 Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

*8 Enforcers participating in the survey identified difficulties regarding how to count the number of operations when there are
several loading/unloading points (71% of respondents) and when a haulier is permitted to start cabotage operations (62%).

4 AECOM, 2014b - Report on the State of the EU Road Haulage Market.

% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
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1.3.1.4 Root cause D: Insufficient information available to authorities for enforcement

The development of national electronic registers and the European Register of Road transport
Undertakings (ERRU) were key aspects of the Regulations intended to result in more efficient
and effective enforcement. ERRU allows exchange of information about transport managers
who are declared unfit, information on infringements committed by hauliers in any Member
State that may lead to the loss of good repute and other infringements committed by hauliers
in any Member State.

This type of information is crucial to the enforcement activities of licencing authorities.
However, other information which is important for enforcement is not included in the national
electronic registers and in ERRU. For example, the registration plate numbers of the vehicles
in use by the operator, financial information about the company and its risk rating are not
included. When it comes to cross-border enforcement situations (e.g. on-site inspections to
check for possible letterbox companies), such information must be requested on a case by
case basis and outside of ERRU by the enforcement authorities of one Member State to the
enforcement authorities of the other Member State. This is confirmed, for example, by the
exchanges between the Commission and the Belgian and Slovak authorities regarding
investigations into the existence of letterbox companies in Slovakia mentioned in section
1.3.1.2.

1.3.2 Driver 2: Shortcomings of the rules

Legally, there can only be one correct interpretation of the rules, in particular given that
regulations are directly applicable to Member States and do not require any transposition
measures. Whenever a Member State departs from the correct interpretation of the rules, the
Commission has the obligation to start an infringement procedure against that Member State.
However, practice has shown that certain provisions either leave open too many options for
Member States or are not sufficiently specific.

There are several specific issues which are linked to this driver and which are elaborated in
the following sections. These examples show the extent of the shortcomings of the existing
rules.

1.3.2.1 Insufficiently specific cabotage provisions in Regulation (EC) No 1072/2009

The cabotage provisions are stipulated in Article 8(2) of Regulation (EC) No 1072/2009.
Hauliers may carry out three cabotage operations in the host Member State within seven days
following an international journey — known shorthand as the “3 in 7 rule”. Within that period,
hauliers may carry out the three cabotage operations in any Member State transited on their
return journey under the condition that they are limited to one operation per Member State
transited, within three days of the unladen entry into its territory. In any case, cabotage must
always be limited to three operations within seven days.

Ricardo et al (2015) found that some Member States, such as the Netherlands, allow several
loading and unloading points per operation. Conversely, partial loading and/or unloading is
regarded as a separate trip in other Member States, such as Denmark. In Poland, it depends on
whether the loads are for the same customer (in which case they are counted as one operation)
or for different customers (in which case they are counted as separate cabotage operations).
The Commission has started infringement procedures against two Member States in this
respect (see section 2). This lack of specificity of the rules means that hauliers must be aware
of the rules in each individual country, or else risk penalties.

Moreover, the lack of clarity in the provisions was identified by enforcers responding to the
survey carried out in Ricardo et al (2015) as one of the most important contributing factors to
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difficulties in enforcement. Among the respondents to the open public consultation, 75% of
respondents (131 out of 175) considered that the cabotage rules are not sufficiently clear and
the majority felt that the outcome of this lack of clarity and the uncertainty this brings
increased costs of compliance and administrative costs for transport operators (56%
considered that the impact was at least very important).

1.3.2.2 Rules on access to the occupation in Regulation (EC) No 1071/2009 leave open
too many questions

There are several areas of Regulation (EC) No 1071/2009 which leave open too many
questions. Each of these areas is discussed further below.

Stable and effective establishment

Article 5 of Regulation (EC) No 1071/2009 specifies that undertakings must have an office in
which they keep their core business documents and an operating centre with the appropriate
technical equipment and facilities in the Member State of establishment. Moreover, once an
authorisation is granted, they need to have at least one vehicle at their disposal which is
registered in that Member State.

Although the minimum requirements of stable and effective establishment have been
implemented by all Member States, one of the main difficulties experienced by Member
States in the control of letterbox companies is how precisely to define an operating centre™.
For example, in Luxembourg the establishment has to be proportional to the size of the
company, the manager has to be present in the operating centre on a regular basis and the
existence of a parking space is checked, although it is not a legal requirement. In Poland, a
stable and effective establishment is defined as a place equipped with technical equipment and
technical devices appropriate to carry out transport activities in a structured and continuous
manner, which includes at least one of the following elements: a parking place, an unloading
area or equipment for maintenance of vehicles.

Among the respondents to the open public consultation, there is a largely even split between
those which consider that the definition of stable and effective establishment is sufficiently
clear and those that do not (47% versus 43%, respectively). Associations representing road
transport workers and individual workers considered that the definition is not sufficiently
clear (76%). In contrast, 65% of small hauliers and 82% of medium-to-large sized hauliers
consider that the definition is clear enough.

The responses suggest that this can lead to significant impacts on the costs to hauliers, both
for compliance and administration (39% and 38% of respondents indicated a significant
impact on these costs, respectively). It is also suggested that this may somewhat lead to a
competitive disadvantage to hauliers from some Member States.

The definition of infringements leading to loss of good repute

Under Article 6(2) of Regulation (EC) No 1071/2009, Member States must determine whether
loss of good repute would constitute a disproportionate response to an undertaking (or
relevant person) committing a criminal offense or one of the most serious road transport
offenses. Some Member States report that this analysis is carried out on a case-by-case basis
and as such there is no specific procedure (e.g. Bulgaria) or that they are in the process of
setting up the respective requirements (e.g. Italy). Other Member States (in particular France

%! Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.
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and Estonia>®) have defined very detailed procedures to determine whether loss of good repute
is disproportionate. In Spain, there has not been a single case of an operator losing its good
repute, since revoking good repute is considered to be a disproportionate punishment in
general.

Once good repute is lost, there are also different procedures for its reinstatement. For
example, the period of time that must elapse before rehabilitation can take place varies widely
(6 months in Spain and Italy, 1 year in Romania, 2 years in Belgium, 3 years in Denmark and
10 years in Luxembourg). This may happen automatically (e.g. in Italy, Luxembourg) or
through following training and passing an exam (UK, Sweden, Denmark). Finally, some
Member States have no specific rehabilitation procedures (e.g. Ireland, Latvia and Bulgaria)™.

The persons checked for good repute also vary. Article 6 of Regulation (EC) No 1071/2009
states that Member States shall consider the conduct of the undertaking, its transport
managers and “any other relevant person” in its assessment. To reduce the risk of “front
men”, some Member States require other persons to be checked, such as CEOs and general
partners in partnerships (Finland) or legal representatives of the undertakings (Latvia).>

Among the respondents to the consultation, 70% indicated that this is a major problem, a view
shared by all categories of respondents. The respondents considered that this leads to a very
important impact on the level of competitiveness of hauliers across Member States and
important compliance costs.

Financial standing

Avrticle 7 of Regulation (EC) No 1071/2009 contains the requirements for demonstrating
appropriate financial standing. Undertakings must show that, every year, they have at their
disposal capital and reserves totalling at least €9,000 when only one vehicle is used and
€5,000 for each additional vehicle used. A number of issues raise doubts according to the
national ministries that responded to the consultation carried out in the context of the ex-post
evaluation of the Regulations:

e The following terms used in the Regulation were considered unclear:

o What exactly is meant by professional insurance (Austria);

o What should be understood by the notion of capital and reserves (Belgium,
Finland, Germany);

o Who could be the mentioned duly accredited person having a right to certify
the annual accounts of the transport undertaking (Estonia);

o With regard to the bank guarantee, it is not clear who is to be declared on the
guarantee (Germany, Italy, Slovakia);

o What liability needs to be covered by the insurance (Latvia, Slovakia).

e Article 13(1)(c)> is not clear insofar as it does not explain how it is to be
demonstrated that the financial standing requirement will again be satisfied on a
permanent basis. The conditions for the derogation enshrined in Article 7(2) are not
clear, in particular what is meant by professional liability insurance (Ireland).

52 For example, in Estonia the competent authority informs the transport undertaking of the start of an administrative
procedure and allows its representatives to present explanations. The explanations are examined by the Road Transport
Commission, which responds according to pre-defined procedures that take into account the number of penalties for most
serious infringements that the undertaking has received in the last 12 months and the total number of certified true copies of
the Community licence (i.e., the number of vehicles) that the transport undertaking holds. The two figures are multiplied to
form an index.

%% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

% Ricardo et al (2015), Support study for an evaluation of Regulations (EC) No 1071/2009 and No 1072/2009.

%5 A time limit not exceeding 6 months where the requirement of financial standing is not satisfied.
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e It is not defined how a newly established enterprise, in the absence of annual accounts,
has to prove its financial standing (Lithuania, Germany).

The diverse responses listed above suggest that many terms used in the Regulation leave open
too many options for Member States.

1.3.2.3 Significant variation in the penalty systems for non-compliance

In terms of the penalties in place for infringements of the Regulations, there is significant
variation between Member States. Figure 1 shows the level of fines applicable to cabotage
infringements®®. Converting the fines on a purchasing power parity basis (right-hand graph)
makes the discrepancies larger, indicating that socioeconomic differences between the
Member States cannot explain the differences. For example, the level of the fine for
exceeding the maximum 6-day or fortnightly driving time limits by 25% or more®’ is up to
€300 in Latvia and up to €15,000 in Germany.

Figure 2: Financial penalties applicable to cabotage infringements in selected MS (€, left and €PPP right)
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Source: (Ricardo et al, 2015).

Similarly, infringements of Regulation (EC) No 1071/2009 categorised at the same level of
seriousness may attract vastly different fines with ten-fold differences reported in some areas.
For example, the most serious infringements are fined between €1,001 and €6,000 in Spain,
between €2,040 and €2,720 in Romania and up to €200,000 in Germany. Serious
infringements are fined between €401 and €1,000 in Spain, between €910 and €1,360 in
Romania and up to €100,000 in Germany.

% The left-hand graph refers to the nominal amount of the fines, while the right-hand graph refers to the amount of the
penalties on a purchasing-power parity (PPP) basis.
5" A most serious infringement which triggers an administrative procedure by the competent authorities of the Member States

in order to determine whether the undertaking should lose its good repute (Article 6(2)(a) of Regulation (EC) no
1071/2009).

16


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1071/2009;Nr:1071;Year:2009&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1071/2009;Nr:1071;Year:2009&comp=

Besides from the financial penalties, there are also different types of sanctions applied by
Member States to cabotage infringements, as shown in Table 3.

Table 3: Sanctions other than financial penalties applied in relation to cabotage infringements

Penalty Applicable Not applicable
Retention/immobilisation of | Belgium, UK, Netherlands, | Norway, Bulgaria, Czech
vehicle France, Poland, Germany, Italy Republic, Romania, Latvia
Retention of trailer UK, Netherlands, France Belgium, Norway, Germany,
Bulgaria

Retention of goods Norway Belgium, UK, Netherlands,
Germany, France, Bulgaria

Other Belgium*, UK**, France**

* Belgium: requirement to return to the place of loading in order to unload the goods or requirement to reload the goods into
another vehicle in order to continue the trip in a legal way.

** In France and in the UK there is the possibility of imposing a one-year ban from performing cabotage.

Source: (Ricardo et al, 2015).

There are also differences in terms of the persons or undertakings bearing liability. While
most Member States consider that the driver/haulier is the sole responsible for infringements
of Regulation (EC) No 1072/2009, several Member States have introduced provisions
rendering shippers and freight forwarders co-liable for infringements of the cabotage rules®®.

These differences in the level of the financial penalties and in the ancillary sanctions applied
to infringements of the Regulations lead, on the one hand, to difficulties for hauliers to
understand and cope with the different national legislations and, on the other hand, to some of
them being in a less advantageous position, notably those which operate mainly in markets
where the penalties are higher.

The open public consultation also confirmed that the significant variation between Member
States in terms of the level and type of the sanctions applicable to infringements of the
Regulations is considered to be a major problem for the road haulage sector. Only 16% of
respondents did not consider this to be a problem. There is also strong agreement among
respondents that this variation has a very important impact in terms of competitive
disadvantage for certain hauliers (83% of respondents considered this). In addition, 59% and
52% felt that this has at least a very important impact on the costs of compliance and
administration, respectively.

1.3.2.4 Additional requirements for establishment in some Member States

Article 3(2) of Regulation (EC) No 1071/2009 allows Member States to impose additional
requirements in order for undertakings to have access to the occupation of road transport
operator on top of the four requirements laid down in Article 3(1) thereof, as long as these are
proportionate and non-discriminatory.

This possibility has been taken up by several Member States. The most common additional
requirement is for hauliers to have a parking space, which is applied in Austria, Bulgaria,
Ireland, Slovakia and the UK. Slovakia added an additional requirement for the transport

8 BE, SE, FR, DE, DK and NO (Ricardo et al, 2015).
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manager to be at least 21 years old. In Spain there is an additional requirement that applicants
must have three vehicles representing at least one payload of 60 tonnes™.

The possibility for Member States to set additional conditions on access to the profession of
road haulier means that the same undertaking can be eligible for entry in the road haulage
sector in one Member State, but not in another Member State.

A majority of the respondents to the open public consultation (52%) consider that the
imposition of additional conditions on access to the occupation of road haulier by some
Member States constitutes a major problem for the road haulage sector. This is a view shared
by all the respondent categories. Moreover, most respondents consider that this has a number
of negative effects on the haulage sector across the EU: 70% of respondents felt that this issue
would result in at least an important impact, causing competitive disadvantage to hauliers
from some Member States (47% felt that this would have a very significant impact). 53% and
59% felt that this would have at least a very important impact on the costs of administration
and of compliance, respectively.

1.3.2.5 Insufficiently specific rules regarding transport of empty containers / pallets

There are doubts on whether international transport operations involving empty containers or
pallets give the hauliers the right to perform cabotage operations. Some Member States, such
as the Netherlands, Belgium, Poland and Ireland treat the transport of empty containers or
pallets as any other commodity. Other Member States, such as Denmark and Romania do not
consider that the transport of empty containers or pallets give the hauliers the right to perform
cabotage operations.

1.3.3 Driver 3: Different scope of application of the rules

Article 1(4)(a) of Regulation (EC) No 1071/2009 excludes from the scope of the Regulation
vehicles with a permissible laden mass of up to 3.5 tonnes (light commercial vehicles;
henceforth "LCVs"). However, under the same Article Member States are allowed to lower
this limit and apply (part of) the provisions of the Regulation to this type of vehicle. This
possibility has been used by several Member States. The information collected from the
survey of national authorities and input from industry, as well as information from the ex-post
evaluation support study shows that LCVs are covered — fully or partly — in a few Member
States. Seven Member States apply the same requirements to LCVs and heavy goods vehicles
(henceforth "HGVs"). France has introduced specific requirements concerning financial
standing in the case of LCVs (€900/vehicle) and a smaller number of hours to prove
professional competence (10 hours of training). Requirements related to good repute are also
in place in the Czech Republic, but no other provisions are in place.

Regulation (EC) No 1072/2009 does not explicitly exclude LCVs from its scope. Article
1(5)(c) thereof exempts LCVs from the requirement of holding a Community licence or any
other type of carriage authorisation for the purpose of international carriage of goods by road
for hire and reward within the EU. Eight Member States apply the cabotage restrictions of
Regulation (EC) No 1072/2009 to LCVs (Belgium, Czech Republic, Denmark, Greece,
Finland, France, Slovakia and Sweden).

Table 4: Summary of the legal framework concerning the use of LCVs in road freight transport

Member States No. Comments
Regulation 1071/2009

% On 17 November 2016 the Commission decided to refer Spain to the European Court of Justice on the ground that this
condition is disproportionate and potentially discriminatory against very small undertakings.
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Fully covered BE(for over 0.5t) EL, FI, IT, LV, 7
NL(for over 0.5t), SE
CZ: Good repute requirements
. FR: Professional competence (training of
ety EovErEe CZ RS 2 10 hours); financial stgnding ((€ ’
900/vehicle)
Not covered BG, DE, DK, EE, ES, HR, HU, LU, 11 DK expected to introduce legislation in
PL, RO, UK 2018
No info AT, CY, IE, LT, MT, PT, SK, SL 8
Regulation 1072/2009
Fully covered BE, CZ, DK, EL, FI, FR, SE, SK 8
Partially covered -
Not covered BG, DE, EE, ES, HR, HU, LU, LV, 12 DK expected to introduce legislation in
NL, PL, RO, UK 2018
No info AT, CY, IE, IT, LT, MT, PT, SL 8

Sources: National authorities survey, Ricardo et al, 2015, NEA, 2010

The ex post evaluation of the Regulations identified a potential switch by operators to LCVs
and, as a result, different ways in which Member States extended the Regulations to LCVs, as
a potential unintended effect in the internal market. However, due to the restricted focus of the
ex-post evaluation, which looked mainly into the vehicles under the scope of the Regulations,
the application of the rules to LCVs was not assessed in detail. Therefore, the Commission
decided to further investigate this issue in the context of the impact assessment exercise.

More generally, there appears to be growing concern over the use of LCVs and the fact that
they are not covered by the same legislation as heavy goods vehicles (including rules in other
areas, such as the legislation on driving and working times and rest periods). A joint statement
made by the Ministers of Transport of Austria, Belgium, Denmark, France, Germany, lItaly,
Luxemburg and Norway by letter of 27 September 2016 urged the Commission to take
"measures to prevent the disproportionate development of the use of LCVs for international
transport operations”.

LCV activity is concentrated in a few Member States. In 2015, four countries®® accounted for
70% of total EU LCV activity in Gt-km. Conversely, in most other Member States the
absolute level of LCV activity is fairly minor. 15 Member States®* were estimated to have less
than 1 Gt-km of LCV activity in 2015. This pattern of high concentration is expected to
remain out to 2035%.

Among the respondents to the open public consultation, there is a fairly even split between
respondents who regard the application of some of the provisions of the Regulations to LCVs
by some Member States as a problem (36%) and those who do not (30%). While 64% of
respondents from associations representing road transport workers and individual workers
consider that this is not a problem, 50%, 52% and 53% of respondents from logistics industry
representatives, medium and large hauliers and small hauliers, respectively, consider that this
is a major problem that needs to be addressed.

The regulatory and market trends concerning LCVs are further discussed in section 1.4.4.

0 FR, IT, DE and UK.
®1 RO, DK, IE, SK, PT, FI, HU, BU, SI, LU, LT, EE, LV, CY and MT.
62 See section 1.4.4.
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1.4 How would the problem evolve, all things being equal (baseline scenario)

In order to assess how the problems identified above are likely to evolve in case of no policy
intervention, several assumptions are made concerning the evolution of the main internal®
and external® problem drivers.

The methodological framework used for the purposes of this impact assessment is based on
the definition of the cost differentials between transport operators. The costs considered in the
model cover both variable costs which depend on vehicle mileage, such as fuel, tyre costs,
maintenance & repair, insurance, driver costs including salary, bonuses and other
contributions (e.g. pensions) and fixed costs which are independent of vehicle mileage, such
as ownership taxes (excise duty, axle tax), vehicle financing & possession costs and overhead
costs (costs incurred by hauliers to operate the business, regardless of revenue). In particular,
Ricardo et al (2015) found that cost differentials are related to incentives for carrying out
cabotage, as well as establishing letterbox companies and/or out-flagging activities.
Therefore, quantifying how the cost differentials evolve over time forms the basis of the
modelling. These assumptions, as well as a detailed description of the models used and of the
results obtained, are further explained in Annex 4.

It is important to highlight an important methodological challenge, which was carefully
considered while developing this impact assessment. The review of the Regulations is closely
linked to the ongoing review of the road social legislation, including the possible clarification
of the conditions of application and enforcement of the Posting of Workers Directive
(96/71/EC) in the road transport sector. This Directive implies that a driver engaged in
international transport, including cabotage, is, under certain circumstances, considered as
posted and thus has to be paid the minimum rates of pay set by law or universally applicable
collective agreement in the Member State(s) where he or she operates. While this Directive
formally applies to the road transport sector, there is a wide consensus on the fact that existing
rules are not effectively applied, also due to the lack of sector-specific enforcement tools.

The effective application of such rules would have a significant impact on driver costs and
consequently on overall operating costs and international transport activity. In the baseline
scenario it is considered that the Posting of Workers Directive is not effectively applied and
that driver costs thus continue to follow the cost structure of the country of establishment of
the international haulier (i.e. driver costs do not change as a result of international/cabotage
operations being carried out). On the other hand, an alternative scenario was developed in
order to reflect the effective application to transport operations of the host-country minimum
wage®, in accordance with existing rules under the Posting of Workers Directive, as a
consequence of the possible establishment of sector-specific rules and enforcement tools in
the medium term. In this alternative scenario, a "time-based approach™ is established to
determine the potential application of the posting of workers rules to transport operations.
Driver costs are assumed to be aligned with the minimum wage of the host Member State
after 7 days of activity there, from 2020 onwards_(as currently considered in the context of the
revision of the road social legislation). This "time-based approach” serves simply as a
calculation tool (sensitivity analysis) to isolate the impacts of this initiative from other

8 For example, it is assumed that the level of monitoring of compliance with the rules by Member States' authorities and that
the level of cooperation between Member States will remain constant.

8 For example, it is assumed that the level of transport activity will significantly grow in line with GDP growth (based on the
2016 EU Reference Scenario).

% The Posting of Workers Directive 96/71/EC mandates that the larger concept of "minimum rates of pay" of the host

Member State — where the service is provided — is respected by cross-border service providers. In this simulation,

calculations are made on the basis of the "minimum wage" — a narrower concept than the provision mandated by the

Directive - for the sake of simplicity.
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initiatives, notably the effective application and enforcement of the posting rules under the
social road initiative, but does not constitute an alternative baseline scenario.

The situation today in terms of driver costs is already somewhere between the two extremes
(the baseline scenario and the time-based approach) and with time could move more towards
the latter, with existing rules being formally and thoroughly applied, especially in the case of
cabotage operations®. The baseline scenario and the time-based approach therefore represent
the two theoretical extremes in terms of driver costs, for the purpose of the analysis. Whereas
the analysis of impacts is made against the baseline scenario exclusively, whenever particular
policy measures and policy options are sensitive to the time-based approach, this is
acknowledged in the analysis.

On 8 March 2016 the Commission adopted a proposal for a targeted revision of the rules on
posting of workers®’. This proposal introduces changes in the areas of remuneration of posted
workers, rules on temporary work agencies and long-term posting. The more relevant change
for the present initiative is the remuneration of posted workers. The proposal foresees that
posted workers are subject to equal rules on pay as local workers, set by law or by universally
applicable collective agreements, instead of the "minimum rate of pay" set by the host
Member State, as currently is the case. Since the Commission's proposal for a targeted
revision of the rules on posting of workers has not been adopted by the European Parliament
and the Council yet, the time-based approach assumes simply the application of the minimum
wage of the host Member State and not the same rules on pay as local workers. In case the
Commission's proposal is adopted, the effective application of posting rules currently
considered in the context of the revision of the road social legislation could result in
somewhat higher wage costs than those considered in this impact assessment under the time-
based approach (the difference being: wage costs of host Member State minus minimum wage
of host Member State).

The wage cost differentials between different Member States are expected to decrease
between 2020 and 2035. As expected, under the time-based approach this decrease would be
more significant than under the baseline scenario, given the thorough application of the host-
country minimum wage in the former®.

1.4.1 Cabotage activity®

The aggregate cabotage penetration rate is expected to decrease by around 9% in the 2012-
2035 timeframe in the baseline scenario (or 18% under the time-based approach).

In the baseline scenario, this change is largely driven by reductions in labour cost
differentials, mainly driven by wage costs, seen in the EU reference scenario. Under the time-
based approach, there is a clear effect of a more thorough implementation of the revised rules
on the posting of workers (assumed to enter into force in 2020), which effectively forces a
higher wage convergence, which may in turn affect the cabotage penetration rates, yet

% Erance and Germany have adopted laws on the application of the minimum wage to road transport in their territory and

Austria and Italy have recently followed suit. The Commission has started infringement procedures against France and

Germany regarding the systematic application of their minimum wage laws to all international operations taking place in

their territory. However, the findings made by the Commission do not, as such, legally bind the Member States concerned, as

opposed to a ruling of the European Court of Justice.

& Proposal for a Directive of the European Parliament and of the Council amending Directive 96/71/EC of the European

Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of the provision of

services; COM(2016) 128 final.

%8 See annex 4 for a more detailed analysis.

% More detailed information about the methodology used and about the evolution of legal and illegal cabotage activity in
Member States is given in annex 4.
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discounting for social security contributions and other taxes, which would continue to be paid
in the home Member State™. The assumptions for the development of international trade
levels in both scenarios are the same (i.e. aligned with the EU reference scenario), so the
difference between the two scenarios is purely driven by the wage cost differentials.

In absolute terms, the overall amount of cabotage (expressed in t-km) is forecast to increase
by around 30% in the regarded timeframe for the baseline scenario (or by around 20% for the
time-based approach). This increase in total activity (despite the reduction in the penetration
rate) is due to the projected increases in overall transport activity across the EU up to 2035 (in
line with the projections of the EU Reference Scenario). While overall international transport
activity is forecast to grow significantly following GDP growth, cabotage activity grows less
rapidly, due to the expected moderate wage convergence between Member States, which
renders cabotage activity somewhat less attractive.

The development of illegal cabotage is estimated to be 0.56% of cabotage activity at the
aggregate EU-28 level. Bearing in mind the limitations in the model™, the quantitative
estimates must be interpreted with some caution. In any event, the baseline scenario estimates
can be conservatively interpreted to predict a relatively low (likely less than 1%), but
consistent, level of illegal cabotage at the EU level. It should be noted that, contrary to the
absolute amount of cabotage, the time-based approach is not expected to have an impact on
the relative level of illegal cabotage, provided that the posting rules are adequately enforced.

1.4.2 Letterbox companies’?

In a similar way as for illegal cabotage, the official reporting of infringements of the stable
and effective establishment criterion was used as a proxy for the extent of letterbox
companies. However, infringements could be under-reported (if letterbox companies are able
to evade detection). Evidence from Ricardo et al (2015) suggests that the absolute number of
companies infringing the requirement of stable and effective establishment being detected is
relatively low — around 1% of companies. However, this figure does not capture companies
that were able to avoid detection and various anecdotal reports suggest the continued presence
of letterbox companies’®,

Ricardo et al (2015) found that incentives for establishment of letterbox companies are
strongly related to differences in the costs of operation, notably wage and social security
costs, corporate tax regimes and fiscal rules applicable to transport vehicles. International
road transport operators conduct transport in many countries, so it is natural to consider where
it is most appropriate to register their trucks, hire their workers and pay taxes based on the
lowest costs.

In a similar way as for illegal cabotage, the estimations are not reported for each Member
State due to the lack of data. At the EU level, the average infringement rate (as an indicator
of letterbox companies) is 0.19% of total authorisations granted in the base year. This falls to
0.11% of authorisations in 2035, due to the slight convergence of total operating costs
foreseen in the baseline. Overall, this equates to an estimated total number of letterbox
companies of around 430 in 2012, falling to 270 in 2035. Again, the EU aggregate values

" A more effective application of the rules on posting of workers would not affect the provision set in Regulation 883/2004
according to which posted workers remain covered by the social security system of their home Member State and thus pay
the related social security contributions. This factor may reduce the impact on cost convergence and thus the impact on
cabotage penetration rates.

™ See annex 4.

2 More detailed information about the methodology used and about the evolution of letterbox companies is given in annex 4.
"3 See Ricardo et al (2015) for a summary of anecdotal evidence on letterbox companies.
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smooth out significant variation, ranging from estimated rates of zero letterbox companies
(for example in higher cost Member States) to a maximum of 0.4% of authorisations in lower
cost Member States.

The estimates of letterbox companies do need to be interpreted with great caution, given the
limitations discussed above and should be taken as an indicator of risk.

The effective application of posting rules currently considered in the context of the revision of
the road social legislation is expected to result in higher wage costs for hauliers performing
significant international transport and cabotage activities concentrated on few Member States.
Since differences in wage costs are one of the main incentives for hauliers to set-up letterbox
companies (see section 1.2.1), it can be expected that such hauliers will have less incentives to
set-up letterbox companies and therefore that the number of letterbox companies will be
reduced. However, the magnitude of this impact cannot be quantified, notably because it
depends on how effective the enforcement of the posting rules will be.

1.4.3 Costs for national authorities and industry™

As regards national authorities, data from the support study for the ex-post evaluation of the
Regulations suggested that the major enforcement costs (incurred by authorities) are related to
the implementation and running of ICT systems and the employment of staff.

Given that ERRU is expected to be completed in the next few years, some reductions in
enforcement costs are expected in the baseline scenario. According to the estimates, explained
further in Annex 4, once ERRU is fully operational in the coming years, the reduction of the
current level of total enforcement costs in the baseline is €7.38 million, a reduction of almost
€5 million compared to costs in 2015.

As regards hauliers, the costs linked to compliance with Regulation (EC) No 1071/2009 and
Regulation (EC) No 1072/2009 are expected to remain constant in the baseline scenario, i.e.
around 8% and 7% of the hauliers' operating costs respectively (see section 1.2.2). This is
because all of the costs and savings linked to compliance with the Regulations have already
materialised.

In the absence of intervention, the use of paper transport documents is expected to be
progressively reduced as more and more Member States move towards the use of electronic
transport documents, such as the eCMR. Part of the very significant savings from switching
from paper to electronic transport documents (see section 1.2.2) are therefore expected to
materialise in the baseline scenario. It is however not posible to quantify which part of those
potential benefits will be achieved, since this depends on Member States deciding to accept
electronic transport documents, such as the eCMR, and on industry take-up of electronic
documents.

As regards the shortcomings of the rules which, as explained in section 1.2.2 also lead to costs
for hauliers to locate information on, and understand, national rules, it is assumed in the
baseline scenario that the current practices will be maintained, in the absence of information
that Member States would be considering changes.

™ More detailed information about the methodology used is given in annex 4.

> As of 27 May 2008, according to an additional protocol to the CMR-convention, besides from the paper wayhbill, it is also
possible to use an updated electronic consignment note - eCMR. This protocol has however not yet been ratified by all
Member States and eCMR is used only to a limited scale and mostly in national transport. The first cross-border usage of
eCMR took place on 19 January 2017, between Spain and France. See also: https://www.iru.org/innovation/e-cmr.
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1.4.4  Use of light commercial vehicles (LCV)™

The reference scenario is the EU forecast of future trends within the transport sector based on
the current policy framework. It can therefore be taken, broadly, as an indication of expected
changes in LCV activity due to underlying macroeconomic trends (such as population growth,
GDP growth, technology progress etc.). Figure 2 shows that the total activity of LCVs is
expected to rise from 95 Gt-km in 2015 to 141 Gt-km in 2035 (an increase of 48%).

Figure 3: Projected change in total LCV activity, EU-28 (Gt-km)
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This increase is largely due to the expected growth of the e-commerce sector, which is where
LCVs are used the most, from 2.45% (2014) to 6% (2020) of EU GDP. Figures from the UK,
which is the only Member State having dedicated LCV statistics, show that transport by LCVs
increased by 38% between 2000 and 2016’

The EU reference scenario does not split the share of domestic versus international transport
carried out by LCVs. Furthermore, there is typically no monitoring of international goods
traffic by LCVs in the EU. Consequently, there is considerable uncertainty about the overall
level of activity and number of LCVs active in international traffic throughout the EU.

This is clearly a major limitation for the development of the baseline scenario, as the market
share of LCVs will likely vary between domestic and international transport. It is to be
expected that LCVs are more prevalent in national transport due to their deployment in cities
and on shorter routes. There have been various reports of Eastern European LCVs targeting
express freight traffic in Germany and France’ (both international and cabotage). During the
interviews carried out in the context of the support study for the impact assessment, a number
of stakeholders representing the road haulage industry at the EU (IRU) and national level
(France, Germany, and Denmark) referred to an increasing presence of foreign registered
LCVs in hire-and-reward traffic.

To address this limitation, available data sources related to the use of foreign registered LCVs
at national level are used to estimate the levels of use of LCVs in international transport.
Since the available data concerning competition between HGVs and LCVs is concentrated on
Germany and France, the analysis is restricted to these two Member States, although it can be

"6 More detailed information about the methodology used and about the evolution of LCVs is given in annex 4.
" https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/514912/road-use-statistics.pdf
8 TRUCKER, n.d; Lloyds' loading list, 2016.
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extrapolated to other Member States. On this basis, the share of LCVs involved in
international traffic in terms of kilometres is estimated at 3.2%, corresponding to 0.11% of
international traffic in terms of ton/kilometre (a HGV carries on average 28 times the load of
a LCV). The number of foreign registered LCVs active in international traffic in Germany and
France is expected to rise from 7,061 and 4,802 currently to 9,086 and 7,153, respectively, in
2035.

On the basis of the limited available data, assuming a standard share of LCVs in total
international transport (3.2% is the best estimate — see above) is considered as an appropriate
assumption for defining the baseline scenario.

The regulatory landscape concerning the use of LCVs is another important variable that can
affect the use of LCVs in both domestic and international transport. The situation concerning
application of the Regulations to LCVs across Member States is described in table 4 above.
From the 20 Member States which provided information about the application of the
Regulations to LCVs, 9 already applied fully or partly Regulation (EC) No 1071/2009 and 10
applied fully Regulation (EC) No 1072/2009 to LCVs (see table 4).

In the absence of EU intervention, concerns over the use of LCVs are expected to continue to
grow. Some Member States are considering extending Regulation (EC) No 1071/2009 and/or
Regulation (EC) No 1072/2009 to these vehicles. Responses received in the interviews with
UETR and the Danish hauliers associations indicate that the Danish government is working
on a draft law for LCVs which could be adopted in 2018 and preliminary discussions on this
issue have also started in the Netherlands. Given the growing concern of Member States with
this issue, it can be expected that further Member States will consider similar extensions.

2  Why should the EU act?

The general competence for this initiative derives from the aim to complete the internal
market as stipulated under Title I 'Internal Market' in Article 26 of the Treaty on the
Functioning of the European Union ("TFEU"). It is also in line with EU competence under
Title VI 'Transport' of the TFEU (in particular Article 91). The applicability of Title VI to
road transport is stipulated in Article 100 TFEU.

As explained under the problem definition section, efforts made so far both by the
Commission and by the Member States to clarify the provisions of the Regulations and
facilitate their enforcement have not been effective.

The Commission services have been replying informally to interpretation questions by
Member States and other stakeholders. They have also published an interpretative document
on the cabotage rules ("The new cabotage regime under Regulation (EC) No 1072/2009")"°.
This document, however, has no legally binding character. The Commission services also
discussed implementation issues at several Road Transport Committees. However, this has
not sufficed to guarantee the harmonised implementation of the rules.

Certain Member States have put in place measures to further define the provisions related to
cabotage, for example by establishing that one cabotage operation cannot include several
loading and unloading operations. The Commission has pursued infringement procedures
against these Member States®®. There are also several Member States complementing the

79http://ec.europa.eu/transport/sites/transport/fiIes/modes/road/hauIage/doc/qa_the_new_cabotage_regime_2011.pdf.

8 The Commission opened two infringement procedures against Finland and Denmark on this aspect. After the adoption of a
Reasoned Opinion by the Commission in April 2015 Finland decided to change the rule in accordance with the Commission's
interpretation. In December 2016 the Commission referred Denmark to the European Court of Justice on this issue and no
decision has yet been taken by the Court.
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criteria on access to the occupation of road transport operator with additional criteria which
are not foreseen in Regulation (EC) No 1071/2009 (e.g. a minimum number of trucks, a
minimum age of the transport manager). Whenever these provisions infringe the Regulations,
the Commission has acted accordingly®.. However, these infringement procedures have not
been sufficient to address the shortcomings of the rules. They only address implementation
measures which are contrary to EU law, but they cannot be used to further specify the rules or
to reduce the options available for Member States.

Efforts made so far by Member States to spot the existence of letterbox companies and to
remedy the issue through enforcement action have not been successful, in particular because
of the lack of cooperation between Member States authorities (e.g. requests from one Member
State to another Member State to investigate a given company remain unanswered®) and
because of the different level of control between Member States (some Member States do not
systematically check the effective establishment requirement).

These Regulations have established new rules which, not least in terms of their shortcomings
and divergences in their enforcement, have led to a patchwork of regulatory systems in the
EU, a situation the Regulations were designed to prevent. This resulted in significant costs for
hauliers, which need to comply with different rules depending on the Member States in which
they operate.

The road transport market has a strong international character. A third of road freight
movements in the EU are between Member States. As a result, a large share of non-resident
drivers is active on national roads. For instance, 38% of the kilometres made on German toll
roads by trucks in 2013 were made by foreign vehicles®.

Therefore, the common rules provided for by the Regulations are intended to ensure, for
operators wishing to establish themselves in another Member State, equal conditions as
compared to domestic operators and better approximation of the conditions under which such
establishment may take place in the different Member States. For hauliers operating
temporarily within a Member State other than their country of registration and subject to the
rules relating to cabotage, the Regulations are meant to ensure competition on an equal
footing between all operators.

The existing divergent enforcement practices in Member States lead to legal uncertainty and
unequal competitive conditions. To this extent, rules adopted unilaterally by Member States
would fail to achieve balanced conditions for competition between resident and non-resident
hauliers. In any event, in all areas covered by the Regulations, EU competence is exclusive
(Article 2(1) TFEU), so that Member State action is anyway excluded.

For these reasons, action at the EU level is justified.
3 What should be achieved?

The present initiative aims at ensuring the effectiveness of the original system put in place
through the adoption of the Regulations, namely:

1. To help achieve balanced conditions for competition between resident and non-
resident hauliers; and

2. To reduce costs for businesses and ensure efficient enforcement of the rules.

8 See section 1.3.2.4.
82 |n which cases the Commission services have intervened — see, for example, section 1.3.1.2.
8 panteia et al, 2014.
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The two main specific objectives, which are directly linked to the general objectives indicated
above and which mirror the problem drivers, are the following:

1. To ensure coherent and consistent monitoring and enforcement of the existing rules in
Member States; and
2. To better specify the rules and reduce the options available for Member States.

By better specifying the rules and promoting more coherent and consistent monitoring and
enforcement thereof, the effectiveness of enforcement should be improved. This should lead
to a reduction of the levels of non-compliance (e.g. illegal cabotage and letterbox companies).

Reducing costs for businesses to operate and comply with the rules is expected to lead to
more efficient transport operations, while more effective enforcement should lead to a better
use of public resources.

There are clear synergies between the general and specific objectives of the intervention.
Improving the efficiency of hauliers contributes to a better internal market. Even small
improvements in the cost structure of hauliers may have very significant impacts in the
overall structure of the market, given the size of the sector at stake. Also, more specific rules
and less options available for Member States (e.g. similar conditions on access to the
occupation) will lead to coherent enforcement of the rules, even if the intensity of
enforcement may still differ. There are in principle no trade-offs between the two main
specific objectives of the intervention, in the sense that pursuing both objectives in parallel is
not expected to jeopardise achievement of either one of them.

Both of the stated specific objectives were supported by the large majority of stakeholders in
the open public consultation. A large majority of respondents fully agreed with the first
objective (80%; 140 out of 175) and with the second (89%; 156 out of 175). There was also
no subgroup of respondents that disagreed with any of these two objectives.

The objectives of the present intervention are consistent with the objectives of the other road
initiatives currently being pursued, in particular the initiative dealing with social issues in
road transport. Indeed both initiatives aim at strengthening the internal market for road
transport, by promoting a consistent application of the rules throughout the EU and more
effective and efficient enforcement thereof.

4 What are the various options to achieve the objectives?

The stakeholder consultation, the expert meetings, independent research and the
Commission's own analysis have allowed the Commission to identify different policy
measures, which served as a basis for the identification of the main policy options (policy
packages). The following process was applied for establishing the policy options:

e Step 1: Identify an extensive list of policy measures addressing the problems (considered
policy measures);

e Step 2: Consider policy measures which are retained after a preliminary assessment;

e Step 3: Combine the considered policy measures into policy options and identify options
which can be discarded.

4.1 Step 1: Considered policy measures & mapping with problem drivers

A long list of policy measures addressing various root causes and drivers was considered after
extensive consultations with the stakeholders.

This list was subsequently screened on the basis of the following criteria:
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e Legal feasibility: Options must respect the principle of conferral. They should also
respect any obligation arising from the EU Treaties (and relevant international
agreements) and ensure respect of fundamental rights. Legal obligations incorporated in
existing primary or secondary EU legislation may also rule out certain options.

e Technical feasibility: Technological and technical constraints may not allow for the
implementation, monitoring and/or enforcement of theoretical options.

e Effectiveness and efficiency: It may already be possible to show that some options would
uncontrovertibly achieve a worse cost-benefit balance than some alternatives.

e Political feasibility: Options that would clearly fail to garner the necessary political
support for legislative adoption and/or implementation can also be discarded.

e Proportionality: Options may clearly restrict the scope for national decision making over
and above what is needed to achieve the objectives satisfactorily.

As a result of this initial screening, a number of policy measures was discarded from the
initial analysis (see Annex 5 for the list of measures and the underlying justification).

4.2 Step 2: Consider policy measures which are retained after a preliminary
assessment by drivers and root causes

Table 5: Retained policy measures

Driver 1 - Inconsistent and ineffective enforcement of legal framework
Root cause a): Differing levels of monitoring and control among Member States

' Measures | Description

1 Promote common | A similar approach to that used in the social rules, under which a common EU
training of enforcement | training curriculum is foreseen, would be followed.
officers

2 Introduce  cross-border | Impose a minimum number of concerted cross-border roadisde cabotage
joint controls checks per year in a similar way to those applicable under the social

legislation. Given the lack of experience with this type of check, the minimum
number would be 3 per year instead of the 6 per year required under the social
rules. The controls could be combined with those under the social rules.

3 Introduce a minimum | Introduce a minimum number of checks of compliance with the cabotage
number of checks of | provisions, like in the social rules. Member States would be required to check
compliance with the | 3% of the cabotage operations carried out in their territory. The basis for the
cabotage provisions calculation would be the statistics on the number of tonnes-Km of cabotage
operations in each Memebr State in year t-2 (Eurostat statistics). These
controls could be combined with the required controls under the social rules.

Root cause b): Limited and ineffective cooperation between Member States

4 Open up the national | Article 9 of Directive 2006/22/EC®* requires Member States to establish a risk
risk-rating systems classification system covering infringement of the social rules. Article 12(1) of

Regulation (EC) No 1071/2009 requires Member States to extend this risk
classification system to cover all infringements which may lead to loss of good
repute (listed in Article 6 of Regulation (EC) No 1071/2009). This measure
would consist in making the national risk rating systems accessible to other
Member States' enforcement authorities in order to promote exchange of

8 Directive 2006/22/EC on minimum conditions for the implementation of Council Regulations (EEC) No 3820/85 and
(EEC) No 3821/85 concerning social legislation relating to road transport activities; OJ L 102, 11.4.2006, p. 35.
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information on high-risk companies and to target checks.

Set a maximum time
period for replies to
reasoned questions from
other Member States

A maximum time period for replies to reasoned questions from other Member
States regarding stable and effective establishment would be set, along with a
procedure for escalation it these timescales are not met. This reinforced
cooperation between Member States would be based on the relevant
provisions of the Posting of Workers Enforcement Directive (Directive
2014/67/EC). The period would be aligned with Directive 2014/67/EC, i.e.
Member States would be obliged to reply to reasoned questions from other
Member States within 25 working days, unless a shorter time limit is mutually
agreed. This measure would be focused on good repute (which is already the
type of information being exchanged via ERRU) and stable and effective
establishment (because of the suspected letterbox companies) only. It would
not be extended to professional competence and financial standing (since these
criteria are easier to check and, if the haulier has a licence, it should be
assumed that these criteria are met).

Adopt common
classification of
riskiness of

undertakings

Adopt common classification of undertakings (green, yellow and red label)
used to indicate increasing level of risk of non-compliance and allowing more
targeted inspections. Further harmonisation of national risk classification
systems would render cooperation between Member States more effective,
since there would be a common understanding of the riskiness of hauliers
allowing targeted checks.

Identify minimum
common

data/information to be
included in risk rating

systems

A list of factors would be established to determine the risk level of each
operator (e.g. no. of infringements of the social rules, the conditions on access
to the profession and the cabotage rules). Member States would keep the
freedom to determine exactly how to weight these factors in the risk
assessment.

Root cause ¢): Difficulties to enforce current rules on cabotage

| Measures | Description

8 Remove maximum | Move to a pure time-based limitation to cabotage operations. An unlimited
number of cabotage | number of operations could be performed within 4 days of the full unloading
operations (now 3) and | in the context of an incoming international carriage into the host Member
reduce the maximum | State. Removing the maximum number of cabotage operations, while keeping
period (7 days) the maximum period of 7 days is also considered as a sub-option.

Note: a shorter period was not considered, as this would likely make it
difficult for hauliers to carry out cabotage operations, especially in large
Member States. No other possibilities of revising the current cabotage rules
were put forward by stakeholders, apart from the introduction of a second
restriction, i.e. a waiting period (see section 4.1), and therefore no other
measures were considered.

9 Share best practices on | Set up a platform for Member States to exchange best practices on how to
how to conduct cabotage | conduct cabotage checks more effectively and efficiently, in particular on how
checks to use evidence other than the transport documents (CMR) to check

compliance with the rules (such as tachograph data).

10 | Stipulate evidence | Clearly stipulate that the haulier must keep on board the vehicle clear evidence
needed to prove the | of the cabotage operations, as well as of the related incoming international
legality of cabotage | journey. The required documents can be produced during the inspection and
operations the driver must be allowed to contact the head office in order to ask for the

relevant evidence, in case it is not immediately available in the truck.

11 Mandatory use of GNSS | Tachograph Regulation (Regulation (EU) No 165/2014) establishes the date
digital tachograph for | by which new trucks must be fitted with the digital tachograph. The measure
enforcement of cabotage | would consist in obliging Member States to use the digital tachograph for
rules control of the legality of cabotage operations in case the inspected trucks are

fitted with this technology under the terms set by Regulation (EU) No
165/2014.

12 Mandatory acceptance | Obligation for Member States to accept the evidence transmitted electronically
of electronic | as sufficient proof of the legality of international and cabotage operations.
consignment notes by | Data transmitted electronically should be in a revisable structured format
enforcers after a certain | which can be used directly for storage and processing by computers.
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date

Electronic consignment notes allow the enforcers to use the data later and
cross-check it with the national electronic register and to develop software to
treat the data in a more automatic way. During the roadside check, drivers may
contact the head office to request the transmission of the data required as proof
of legality of the operation by electronic means, such as the eCMR.

Root cause d): Insufficient information available to authorities during enforcement

| Measures | Description

13 Increase the amount of | Currently, ERRU contains general data on transport companies (name,
information available in | address, type of authorisation, number of vehicles, etc.) and data concerning
ERRU the number, category and type of serious infringements which may lead to

loss of good repute (serious infringements of driving and rest time rules,
maximum weights and dimensions, training of drivers, roadworthiness, etc.).
This information would be extended to: all infringements of the condition on
stable and effective establishment, financial standing and professional
competence, registration plate numbers of all vehicles in use by the operator,
number of employees of the undertaking, past and current companies managed
by transport managers, risk rating of the operator, total assets, liabilities,
equity and turnover of the undertaking during the last 2 years.

14 | Extend access to | Implementing Regulation (EU) 2016/480 requires that road side officers have
additional data in ERRU | access to ERRU by 2019. However, this is limited to the Community licence
to road side check | content of ERRU. This measure consists of extending access for road side
officers. officers to other information in ERRU (see measure 14).

15 | Compare data  on [ Compare data on operators collected from road side and company checks with
operators collected from | official data provided by operators in national electronic registers and ERRU
road side and company | to detect data conflicts and flag them in the national electronic registers,
checks with official data | ERRU and the risk rating systems as part of the operator’s compliance record
provided by operators to indicate the need for more in depth checks.

Driver 2 — Shortcomings of the rules

Issue i: Insufficiently specific cabotage provisions in Regulation (EC) No 1072/2009

| Measures | Description

16 | Clarify the possibility of | It would be clarified that one cabotage operation can include several loading
“groupage” transport in | and/or unloading operations, following the defintion given in the Q&A which
cabotage has been published by the Commission services.

17 | Creation of an online | Member States would post comprehensive information relating to the national
platform with | rules applicable to cabotage operations in the online platform to be created by

information about the
different national
cabotage regimes

the Commission services.

Issue ii): Rules on access to the occupation in Regulation (EC) No 1071/2009 leave open

too many options

| Measures | Description

18

Review reference points
for effective and stable
establishment

The reference points for effective and stable establishment are revised to
ensure that the establishment in a given Member State is effective and stable.
The following points or part of them are added:

- the operator must holds assets and employ staff commensurate with the
establishment’s scope of activity;

- the company must be subject to VAT and pay taxes in the Member State of
establishment;

- the company must have a significant operational or transport activity in the
country of establishment;

- the drivers must have the possibility of accessing the office;

- the original haulier licence, the labour contracts and other core business
documents can be accessed from the physical office (including electronic
access);

- the company must have a transport manager in the Member State of
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establishment who can be contacted via different electronic means;

- the company must have at least one commercial contract in the country of
establishment.

Note: this list is based on stakeholders' suggestions, current national practices
and further Commission analysis.

19 | Clarifying the | Set a minimum period, i.e. 12 months, before which it is not possible for an
conditions on good | operator who has lost his good repute to get his licence back. Clarify that apart
repute, including the [ from the transport manager, CEOs, general partners in partnerships and legal
relevant persons to be | representative(s) of the undertaking should also to be checked for good repute.
checked for good repute

20 | Clarifying the | Clarify that there are several ways to prove financial standing (e.g. bank
conditions on financial | guarantees/insurances, available balance on company credit cards and others).
standing Thus, newly established enterprises could prove their financial standing

without having to submit their accounts.

21 Development  of  a | A practical guide would be developed for the correct interpretation of the EU

practical guide

rules on access to the occupation of road transport operator.

Issue iii): Significant variation in penalty systems for non-compliance with the rules

Measures Description
22 Introduce  co-liability | Lay down the principle that shippers and freight forwarders are co-liable with

principle for shippers
and freight forwarders

the transport operator in case they knowingly commission transport services
involving infringements of the Regulations (e.g. illegal cabotage operations).

23 | Extend the | This measure would consist of: 1) extending the empowerment for the
empowerment of the | Commission to come forward with a classification of infringements which are
Commission in relation | not related to safety; 2) revising annex 1V of Regulation (EC) No 1071/2009
to the classification of | on the most serious infringements; 3) revising the list of serious infringements
infringements and revise | of national and EU law. This would allow the Commission, by delegated act,
the lists of serious | to introduce illegal cabotage in the classification of serious infringements (see
infringements measure 25) and to further refine the classification of all infringements

("serious" or "most serious™). However, the level of penalties will remain up to
Member States, having regard to the subsidiarity principle.

24 | Introduce illegal | Introduce illegal cabotage in the classification of serious infringements which,

cabotage in the | in addition to those set out in annex IV of Regulation (EC) No 1071/2009,

classification of serious
infringements leading to
the loss of good repute

may lead to the loss of good repute.

Issue iv): Additional requirements for access to the profession in some Member States

| Measures | Description

25

Withdraw the right for
Member States to add
additional requirements
for access to the
profession

Article 3(2) of Regulation (EC) No 1071/2009, which allows Member States
to add additional requirements for access to the profession on top of the 4
criteria listed in Article 3(1), would be repealed.

26

Allow Member States to
add requirements for
access to the profession
only in exceptional
circumstances

Article 3(2) of Regulation (EC) No 1071/2009 would be revised in order to
make it more explicit that additional requirements for access to the profession
would only be acceptable in exceptional circumstances to be previously
notified by Member States to the Commission, which would have the right to
vet such additonal criteria through a decision.

Issue Vv): Insufficiently specific rules regarding transport of empty containers / pallets

27

| Measures
Clarify the treatment
applicable to the
transport of  empty

containers or pallets

| Description

Clarify that whenever the transport of these goods is itself subject to a
contract, it should be considered as a transport operation on its own right, but
not otherwise.
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Driver 3: Different scope of application of the Regulations

| Measures | Description

28 | Extend scope of Regulation | Two criteria on access to the profession would be extended to LCVs, namely:

(EC) No 1071/2009 to | - Effective and stable establishment (same as for HGVs, while the size of the

LCVs partially establishment must be proportional to the size of the haulier)

- Appropriate financial standing: €1,800 for the first vehicle, €900 for each
additional vehicle (€9,000 and €5,000 respectively for HGVs).

Note: these criteria are expected to be the less demanding in terms of
additional costs and burdens for LCV operators. The criteria on good repute
and professional competence are expected to trigger higher costs for hauliers
(see section 6.3).

29 Extend scope of Regulation | The cabotage restrictions would be extended to LCVs, but not the

(EC) No 1072/2009 to | requirements for a Community licence and driver attestations.

LCVs partially Note: several Member States already apply the cabotage restrictions to LCVs
and therefore this measure is considered to be the less demanding in terms of
additional costs and burdens for LCV operators, whereas the additional
requirements for Community licence and driver attestations are expected to
trigger higher costs.

30 | Extend scope of Regulation [ All of the criteria on access to the profession would be extended to LCVs.
(EC) No 1071/2009 to
LCVs fully

31 | Extend scope of Regulation | All of the requirements of Regulation (EC) No 1072/2009 would be extended
(EC) No 1072/2009 to | to LCVs, namely the requiremenst for a Community licence and driver
LCVs fully attestations and the cabotage restrictions.

An assessment of the possible interactions of these policy measures with the parallel ongoing
revision of the social legislation is presented in annex 7. The interactions with the social file
are twofold: 1) measures intended to improve enforcement under this file will benefit
enforcement of the social rules and vice versa; 2) the combination of the new cabotage rules
with the time-based approach for posting will ease the enforcement of both sets of rules.

4.3 Step 3: Combining the policy measures into policy options
Table 6 — Definition of policy packages

Policy package 1 - Clarification of the legal framework (P1)

This focuses on:

e Measures aimed at clarifying existing ambiguities and further specifying the rules without substantially

changing them;

e Measures aimed at easing enforcement, whenever such measures are not expected to involve significant

compliance costs or administrative burden.

Policy package 2 - Strengthening of enforcement (P2)

Besides the measures in policy package 1, this package includes:

e Measures aimed at strengthening enforcement, but which might involve significant compliance costs or

administrative burden.

This policy package does however not significantly change the overall framework of the rules.

Policy package 3 - Extensive revision of the Regulations (P3)

In addition to the measures in policy package 2, this includes further measures intended to substantially change the

existing legal framework, notably by:

e Changing the cabotage regime;

e Changing the rules on access to the profession (e.g. conditions for a stable and effective establishment).
The additional measures of policy package 3 in relation to policy package 2 focus on changing the conditions of
competition in the market. They change the possibility to perform cabotage, the impact of cabotage infringements
on the good repute of the hauliers and the requirements for establishment, These measures could have a significant
impact on hauliers' behaviour and on the distribution of activity between low-wage and high-wage Member States.
Changes to the substance of the rules also require accompanying changes to the requirements for enforcement and
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monitoring, in order to support the transition.
Policy package 4 — Extension of the scope of the Regulations (P4)

This includes extending the application of the Regulation(s) to include LCVs used for hire and reward® fully or
partially. This policy package could be combined with any of the other policy packages.
Two sub-options under policy package 4 are considered to reflect different levels of coverage of LCVs:

e 4a- Partial extension of the scope (partial inclusion of LCVs);

e 4b - Full extension of the scope (full inclusion of LCVs).
Design of policy options 4a and 4b allows for different types of regulatory extension. In particular, for both sub-
options the analysis performed further in section 5 looked into three different ways of implementation:

- Simultaneous extension (partial/full) of Regulations (EC) No 1071/2009 and No 10721/2009;

«  Extension (partial/full) of Regulation (EC) No 1071/2009 only;

«  Extension (partial/full) of Regulation (EC) No 1072 /2009 only.

The policy packages have been defined so as to reflect an increasing level of regulatory
intervention and entailing an increasing level of expected impacts. They are also cumulative,
in the sense that all measures in policy package 1 are also part of policy package 2, which
itself includes further measures, and so on. This is intended to facilitate and structure the
analysis of the impacts, given the large number of measures which must be assessed. Creating
different sub-options within each option and/or creating additional combinations of measures
would render the analysis overly complex. Most of the measures identified in policy packages
1 and 2 directly address specific issues of clarification / enforcement which were clearly
identified in the REFIT ex post evaluation of the Regulations. Therefore, it is not considered
useful, for example, to combine a more interventionist option (policy package 3) with the
exclusion of individual policy measures foreseen under less interventionist policy options
(policy packages 1 and 2).

Whereas each policy package is assessed as one single and unified option in order to ease the
analysis, whenever it becomes apparent that there are single policy measures included in a
package which trigger, on their own, significant impacts, these are signalled clearly in the
analysis and in the final assessment of the preferred option.

Some policy measures, notably those in policy package 1, involve both non-regulatory
instruments (non-binding measures) and/or regulatory instruments.

The different policy measures have been adjusted to take into account the different policy
packages in which they are included. For example, clarifications in P1 (non-regulatory
intervention) would be in the form of guidance, whereas clarifications in other packages
would be implemented in the text of the Regulations (regulatory intervention). Similarly,
while voluntary measures would be part of P1, in case the same measures are made
mandatory, they will be considered as part of P2 and P3.

A preliminary assessment of various policy interventions looked into the possible option of
repealing parts of the Regulations considered as ineffective or too costly for businesses or
national authorities. However, the REFIT ex post evaluation concluded that the existing
provisions were essentially adequate and effective, while the main problems identified related
to their interpretation, implementation and enforcement. Therefore, this option was discarded.

Table 7 below links the individual policy measures with the problem drivers and root causes
identified in the problem definition and the respective policy packages.

Table 7: Definition of policy packages
Key: V=Voluntary; M= Mandatory; v": included

® The use of LCVs for own account operations (e.g. a plumber using his van for work or a butcher using his van to transport
meat) is therefore excluded from the scope of policy package 4.
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Policy measure

Driver 1: Inconsistent and ineffective enforcement of legal framework

Root cause a: Different levels of monitoring/control of compliance among Member states

1. Promote common training of enforcement officers
2. Introduce cross-border joint controls

3. Introduce a minimum number of checks of compliance with the cabotage
provisions

Root cause b: Limited and ineffective cooperation between Member States

4. Open up the national risk-rating systems

5. Set a maximum time period for replies to reasoned questions from other MS
6. Adopt common classification of riskiness of undertakings

7. Identify minimum common data to be included in risk rating systems

Root cause c: Difficulties to enforce current rules on cabotage

8. Remove maximum number of cabotage operations (currently 3) and reduce the
maximum period (7 days)

9. Share best practices on how to conduct cabotage checks

10. Stipulate evidence needed to prove the legality of cabotage operations

11. Mandatory use of GNSS digital tachograph for enforcement of cabotage rules

12. Mandatory acceptance of electronic consignment notes by enforcers after a
certain date

Root cause d: Insufficient information available to authorities during enforcement
13. Increase the amount of information available in ERRU
14. Extend access to additional data in ERRU to road side check officers

15. Compare data on operators collected from road side and company checks with
official data provided by operators.

Driver 2: Different national practices concerning the rules

Issue i: Different implementation of cabotage provisions in Regulation (EC) No 1072/2009

16. Clarify the possibility of “groupage” transport in cabotage

17. Creation of an online platform with information about the different national
cabotage regimes
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Issue ii: Different implementation of conditions for access to the occupation in Regulation (EC) No 1071/2009

18. Review reference points for effective and stable establishment
19. Clarify the conditions on good repute

20. Clarify the conditions on financial standing

21. Development of a practical guide

Issue iii: Significant variation in penalty systems for non-compliance

22. Introduce co-liability principle for shippers and freight forwarders

23. Extend the empowerment of the Commission in relation to the classification of
infringements and revise the lists of serious infringements

24. Introduce illegal cabotage in the classification of serious infringements which
may lead to the loss of good repute

Issue iv: Additional requirements for establishment in some Member States
25. Remove the possibility for Member States to add additional requirements for
access to the profession

26. Allow Member States to include additional requirements for establishment
only in exceptional circumstances and after notification to the Commission

Issue v: Different approaches adopted regarding transport of empty containers / pallets

vV
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v

4
v
v

v M
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Policy measure P1

P2 P3 4Pa P4b
27. Clarify the treatment applicable to the transport of empty containers /pallets --

Issue i: Some Member States apply (some of) the provisions of the Regulations to vehicles below 3.5t

28. Extend scope of Regulation (EC) No 1071/2009 to LGVs partially vx

29. Extend scope of Regulation (EC) No 1072/2009 to LGVs partially v

30. Extend scope of Regulation (EC) No 1071/2009 to LGVs fully v*
31. Extend scope of Regulation (EC) No 1072/2009 to LGVs fully v

* As mentioned in Table 6, there are several ways to implement policy options 4a and 4b, which can include several
combinations involving extention of the scope of one or both Regulations.

5 What are the impacts of the different policy options and who will be affected?

The analysis of impacts covers all of the policy options. The key impacts are captured
quantitatively at a level of detail consistent with the available data, otherwise they are treated
qualitatively. Based on a set of assumptions, a cost-differential model was developed by the
external consultant to assess the development of the baseline (see section 1.4) and the
assessment of the effect of various policy measures within a 15-year timespan (from 2020 to
2035). The key output variables which result from the overarching modelling framework
include: 1) cost differentials between transport operators; 2) level of cabotage operations
(legal and illegal) across the EU; and 3) presence of letterbox companies across the EU. Some
of the other important impacts (e.g. levels of regulatory costs for different groups) are
estimated based on the desk and field research. All costs and benefits are summarised over the
15-year period 2020-2035 and Net Present Values are calculated based on the social discount
rate. Every policy measure presented below is compared against the results of the baseline
scenario, unless stated otherwise.

5.1 Analysis of economic impacts
5.1.1 Impacts on business (cost of operation)

The measures in policy package 1 are not expected to have any significant impacts on the
costs of operation of hauliers. Major costs would only arise as a result of measures that might
involve significant changes to administrative processes or measures that would require
investment in equipment. However, policy package 1 is mainly focused on clarifications of
the existing legal framework or changes that aim to improve enforcement (these would mainly
affect enforcers’ costs, rather than hauliers' costs).

One measure in policy package 2 has potentially significant impacts on costs of operation.

The mandatory acceptance of electronic _consignment notes (e.g. e-CMR®* (PM 12)) is
expected to lead to significant cost savings. This would affect not only cabotage activity, but
also have the co-benefit of allowing the wider use of e-CMR for international transport
operations. The fact that national enforcement authorities would be obliged to accept
electronic transport documents in all international transport operations would allow hauliers to
replace paper documents with electronic documents in their international operations.
Generalised benefits from moving to e-CMR include: lower handling costs, faster
administration and invoicing, reduction of errors, better control/monitoring and real-time

8 6.CMR is representative of a widely supported initiative (Digital Transport and Logistics Forum, 2015). However, other
forms of electronic documentation could also be considered, such as a scanned version of a paper CMR in pdf format on a
mobile phone.

35


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1071/2009;Nr:1071;Year:2009&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1072/2009;Nr:1072;Year:2009&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1071/2009;Nr:1071;Year:2009&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=145378&code1=VER&code2=&gruppen=Link:1072/2009;Nr:1072;Year:2009&comp=

access to information®”. This would therefore significantly contribute to regulatory
simplification for the benefit of hauliers. The total cost savings due to this measure are
calculated to be in the range of €6,180-€8,850 million over the period 2020-2035 (€610-€880
million per year) considering the change against the baseline scenario®.

Policy package 2 is expected to lead to overall savings between €5,969 and €8,849 million
over the period 2020-2035.

Two additional measures in policy package 3 are expected to lead to significant changes in
costs. No indications were given in the survey of hauliers that major cost implications were
expected from other measures®.

To explore the potential cost implications of changes to the reference points for stable and
effective establishment (PM18), the upper and lower bounds of the potential cost ranges were
assessed, based on data from the hauliers' survey. The weighted average increase in overhead
costs reported by hauliers in case these requirements are introduced is 36% for EU-13 hauliers
and 18% for EU-15 hauliers®®. EU-13 hauliers expect a higher percentage cost increase for
every criterion. This would correspond to an annual additional cost of €1.090 million for the
sector in the period 2020-2035 and an accumulated overall cost of €12,010 million for the
whole period.

Given that the number of respondents to the survey of hauliers was rather low, it is considered
that there is a risk that the results are not necessarily representative when taken at face value.
Quialitatively, responses from the interviews suggest that the survey-derived estimates could
be pessimistic. Several respondents indicated that for legally operating international hauliers,
there should not be any significant cost implications from the proposed measures®. As a
result of these uncertainties, a lower bound estimate was calculated, reducing the above-
mentioned upper bound estimate by 10%, giving estimated cost increases of 16% for EU-15
and 33% for EU-13 hauliers.

It should be stressed that these additional costs are expected only if the full list of additional
criteria for stable and effective establishment are implemented (see description of PM18 in
section 4.2). Whereas no individual quantitative assessment was done for each single
criterion, it can be expected that the implementation of only part of the additional criteria will
result in significantly lower costs for operators. This would be the case in particular if the

¥ 1RU, 2017.
% The cost savings would be in the range of €5,610-€8,020 million against the time-based approach (€560-€800 million per
year). Switching from paper to e-CMR is associated with cost savings of €4.34 in the Netherlands to €6.21 in Belgium per
consignment note (TransFollow, 2017; Suivo, 2017). There are an estimated 377 million international CMRs used annually
in Europe today (Suivo, 2017) and this number is expected to increase to between 471 million and 429 million in 2035.
Assuming that all of the savings due to the move to e-CMR could be attributed to the proposed measure is overly-optimistic,
especially given the growing number of signatories to the e-protocol convention. Since it is impossible to predict how
adoption of the e-protocol will pan out in the future (since it is driven by political processes), a conservative estimate is that
the savings due to the policy measure at stake will be 30% of the overall savings.
8 \Weighted average answers from respondents to the hauliers' survey, including 68 respondents, indicated that the expected
increase in costs from other measures in P3 was less than 3.5% in all cases.
% The respondents’ estimates of the cost implications were weighted according to the size of the hauliers, so that the
estimates provided by larger hauliers with higher overhead costs have more weight.
o Specifically, several requirements were considered to generate no additional burdens, i.e. for core business documents to
be held in the office, for the operator to be subject to the fiscal system of the Member State, and for the operator to have a
transport manager (replies received from an international haulage operator and haulage associations from BG, CZ, DK, LV,
PL and RO). Conversely, requirements for commercial contracts and employment of staff were considered to be potentially
costly by some stakeholders (an international haulage operator, associations from BG, DK and RO).
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most demanding criteria are excluded, such as requirements for commercial contracts and
employment of staff, which were considered to be potentially costly®.

Moreover, the impact of this measure on business costs is expected to be asymmetrical.
Operators which already today have stable and effective establishments (with operating
centres, business documents, transport manager, subject to taxes, etc.) are expected to incur
very little, if any, additional cost to comply with this measure. On the contrary, operators with
letterbox companies or those which do not yet comply with all of the establishment criteria
included in this measure, will incur significant additional costs to conform to the stricter
criteria.

Therefore, the overall estimate of the additional business costs from this measure has to be
taken with great precaution.

As regards the measure to remove the maximum number of cabotage operations (currently 3)
and reduce the maximum period for cabotage operations from 7 days to 4 (PM8), there were
some indications from the survey of hauliers that this would have an impact on overhead costs
due to a loss in flexibility to organise transport. Based on data from the hauliers' survey, the
weighted average estimated increase in overhead costs due to this measure was reported as
3.5%, with the bulk of costs reported by EU-13 firms (5.2% weighted average increase),
while the weighted average increase in cost reported by EU-15 firms was -0.8% (i.e. it would
result in cost savings).

The input from the interviews with industry associations suggested that increases in overhead
costs could arise because hauliers would find it more difficult to locate appropriate loads
within a 4-day limit and compliance could be more challenging in larger Member States®.

This is also reflected in the responses to the hauliers survey, where it was suggested that
cabotage behaviour in terms of number of trips and distance per trip would not substantially
change under this measure, i.e. the limitation on cabotage activity is more to do with the
number of trips that can be physically carried out per day given the distances involved and
hence removal of the number of operations does not have a large impact on cabotage activity
parameters.

However, the measure would have a positive impact on regulatory simplification for hauliers,
in the sense that they would need to carry less documents in the truck as proof of the legality
of cabotage operations (i.e. no need for the waybills regarding the national cabotage
operations, just the waybill for the international incoming carriage).

Converting these estimates into additional cost increases using the same process as described
above for the establishment criteria results in total additional annual costs of €3.4 million
across the EU (€40 million for the period 2020-2035).

The sub-option of keeping the maximum period for cabotage operations unchanged (at 7
days), would not reduce flexibility. Hence, no impact on costs would be expected.

In addition to costs and savings identified under the previous policy option, policy package 3
is expected to lead to overall costs between €4,740 and €7,766 million over the period 2020-

%2 See previous footnote.
% Haulage associations from NL, DK, CZ and BG.
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2035 under the baseline scenario. In the sub-option of maintaining the maximum cabotage
period at 7 days, this cost would be between €1,690 and €5,616 million™.

Policy package 4, involving the extension of the scope of the Regulations to LCVs will lead
to an increase in compliance costs for hauliers that make use of LCVs in their operations.

Based on data from the hauliers' survey, the expected average increase in annual operating
costs from the introduction of each of the four key provisions of Regulation (EC) No
1071/2009 is 3.3%-6% for haulage companies using LCVs only, totalling 20% for the 4
criteria (weighted average based on replies to the survey of hauliers from 10 firms using only
LCVs). The estimated increase represents an upper estimate of the possible costs, since it does
not allow for any possible synergies or the possibility that firms may already meet some of
these requirements.

As a lower bound estimate, the share of the costs for complying with Regulation (EC) No
1071/2009 for firms which are already covered by the Regulation (firms that use HGVS) can
be taken into account. The responses to the hauliers’ survey suggest that compliance with
Regulation (EC) No 1071/2009 for hauliers which already apply the Regulation today
represents around 8% of the total operating costs (6.2% among respondents in EU-15 and
8.2% in EU-13). Thus, the additional cost of complying with Regulation (EC) No 1071/2009
is considered to be between 8% and 20% of operating costs.

As regards a partial extension of the rules, based on the hauliers' survey the criterion of
professional competence is considered to be the most costly to comply with (6% increase in
costs for hauliers using only LCVs and 4.7% for hauliers using both LCVs and HCVs). On
the basis of the support study for an evaluation of Regulations (EC) No 1071/2009 and No
1072/2009, compliance with this criterion triggers training costs of around €1,000-€1,200 per
undertaking. The estimated combined effect of an extension of the criteria on financial
standing and stable establishment to LCV operators is an increase in operating costs in the
range of 4%-10%. There is significant uncertainty as to the precise number of companies that
would be affected by this measure but, on the basis of the available data, it is estimated that
this number would be within a range of 23,000-114,000 across the EU (see section 1.4.4. and
annex 4).

Concerning the extension of Regulation 1072/2009, a total increase in annual operating costs
of 15% is expected from the introduction of the requirement for a Community licence and the
cabotage restrictions (weighted average based on replies to the survey of hauliers from 10
firms using only LCVs). Like for the extension of Regulation (EC) No 1071/2009 to LCVs,
the 15% cost increase is considered as an upper bound of the possible impact. The input from
the hauliers' survey suggests that compliance with Regulation (EC) No 1072/2009, for
hauliers which already apply the Regulation today, represents around 7% of the total
operating costs (5% in EU-15 and 8% in EU13). Thus, based on data from the hauliers' survey
the additional cost of complying with Regulation (EC) No 1072/2009 is considered to be
between 7% and 15% of operating costs. It was not possible to quantify the impact of a partial
extension of Regulation (EC) No 1072/2009, as the extent to which LCV operators are
involved in cabotage activities is unknown.

The number of operators possibly affected is smaller than those falling under Regulation (EC)
No 1071/2009, since it only concerns LCVs involved in international transport (estimated at
3.2% of overall traffic in terms of kilometres covered or 0.11% in terms of ton/kilometres -

% In the time-based approach, the costs would be between €5,320 and €8,156 million (4-day cabotage period) and between
€2,550 and €6,206 million (7-day cabotage period).
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see section 1.4.4. and annex 4). At the EU28 level, the total number of hauliers affected
should not exceed 3,000, considering that in one of the main cabotage markets (FR), LCVs
are already subject to cabotage restrictions.

5.1.2  Impacts on level of transport activity

The main measures of policy package 1 that could be expected to have an impact on transport
activity are the two clarifications linked to the cabotage operations, i.e. 1) clarification of the
possibility of "groupage™ transport in cabotage and 2) clarification of the treatment applicable
to the transport of empty containers or pallets.

For both clarifications, the available evidence®™ suggests that the measures would lead to
some changes, although the impacts are expected to be minor because the changes will only
affect a subset of operations in a subset of Member States. Moreover, cabotage typically only
accounts for a small share of transport (less than 2% of national transport activity in 2013 —
see section 1.1). Since the measures tend to allow cabotage operations where previous
interpretations are more restrictive in some Member States, the overall impact could be
expected to be a slight increase in cabotage activity.

The measures of policy package 2 aim to set more rigorous requirements for enforcement and
information exchange. As for policy package 1, the majority of such measures should not be
expected to significantly impact transport activity. The only relevant measure which could
have an impact is the mandatory acceptance of electronic consignment notes by enforcers
after a certain date (PM12).

This measure may have an impact on overall transport activity by changing the cost of
cabotage trips and hence the attractiveness of engaging in cabotage. Section 5.1.1 indicates
the estimated savings of the measure for business (€4.34 per trip from e-CMR). Based on the
cabotage model used in the support study for this impact assessment (see annex 4), policy
package 2 is expected to lead to a 3% increase in cabotage in 2035.

Overall, policy package 2 is expected to lead to a small (3%) increase in cabotage in 2035,
arising as a result of the savings in business costs.

On top of the measures discussed for policy packages 1 and 2, in policy package 3, two
measures are expected to have an impact on transport activity: 1) changes to the cabotage
rules (PM8) and 2) changes to the reference points for stable and effective establishment
(PM18).

Removal of the maximum number of cabotage operations and reduction of the maximum
period for cabotage operations from 7 to 4 days (PM8) is expected to have a negligible
impact on hauliers' cabotage behaviour. According to the hauliers' survey, the weighted
average changes were estimated to be -0.1% for the number of cabotage operations per day (-
0.6% for the 55 EU-13 respondents and +1.2% for the 25 EU-15 respondents). Such small
overall changes cannot be interpreted as signals of major changes in underlying behaviour and
hence it is assumed that these parameters (number of cabotage operations per day and
distance per cabotage operation) would remain constant under policy package 3.

Based on these parameters and on the cabotage model used in the support study for this
impact assessment (see annex 4), the impact of this measure on the overall level of cabotage
activity is quite substantial, given that the maximum period to perform cabotage operations
would be significantly reduced. In the option where the 4-day limit is imposed, there is

% AECOM, 2014a - Report on the State of the EU Road Haulage Market.
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therefore a substantial drop in cabotage activity (31% in 2035%), due to the loss of flexibility
related to the reduced time available for cabotage activity”’. As discussed in Section 5.1.1, it
is expected that hauliers would find it more difficult to locate appropriate loads and this would
limit their ability to engage in cabotage. In the sub-option where the limit of 7 days is kept,
there is a slight increase (+3%) in cabotage activity compared to the baseline due to the cost
savings expected from policy package 2. A reduction to 6 days or 5 days would result in a
reduction in cabotage activity of 8% and 20%, respectively (linear interpolation). If the
maximum period for cabotage is reduced to 4 days, the significant reduction in cabotage
activity will affect mainly hauliers which perform most of the cabotage activity in the EU,
which could lose business to national operators established in the most cabotaged Member
States.

The second measure in policy package 3 which could affect transport activity is the option to
revise the reference points for stable and effective establishment (PM18). In principle,
changes to the requirements could impact on the overhead/operating costs of firms, which
may in turn affect their competitiveness on cabotage markets. The extent of the expected cost
increases is detailed in section 5.1.1 above. These figures were encoded in the cabotage model
and the results show a small reduction (-3%) in cabotage activity when the measure was
implemented on top of policy package 2.

In addition to the costs and savings identified under the previous policy option, policy
package 3 is expected to lead to a substantial reduction in cabotage (-35%) if the period
available for cabotage is reduced to 4 days or to a small reduction (-3%) if the time period
remains at 7 days.

The extension of the Regulations (under policy packages 4a and 4b) to cover LCVs is
expected to have an impact on the level of use of LCVs in domestic and international
transport.

It should be noted though that it is not clear to what extent the Regulations do or do not play a
role in the decision to use LCVs in (international) transport operations. The responses of
hauliers concerning their reasons for using LCVs suggest that the absence of requirements in
relation to the two Regulations is less important than other operational considerations. These
include: appropriateness for the specific type of operations, vehicle and operating costs,
flexibility and also the expectations from freight forwarders. Nonetheless, they are still
considered as important by around 50% of respondents which use LCVs and replied to the
survey. This view was also supported by a number of stakeholders during the interviews.
Haulage associations from a number of countries (DK, CZ, UK) claimed that LCVs are in
most cases not appropriate for long distance operations and are predominantly used for shorter
distances and in urban transport. The analysis of the situation in the five case study countries
(FR, DE, DK, RO and PL) seems to support this conclusion, even though there are also
references to an increasing use of LCVs. NEA (2010) also support this conclusion on the
basis that HGVs are significantly cheaper than LCVs, both per tonne of freight (16% cheaper)
and per m? (60%). At the same time, the hauliers’ survey also suggests that LCVs do compete

% A haulier aiming to engage in the maximum cabotage possible in a 30-day period would be able to complete 3.33 cabotage
periods under the 7-day rule, taking into account that he would require 6.67 days to cover the international transports. If the
period is reduced to 4 days, the haulier will have to spend more time on the international journeys (10 days), leaving less time
for the cabotage activity itself.

" However, it should be noted that allowing hauliers to perform cabotage in Member States other than the Member State of
destination of the incoming international carriage would increase flexibility for hauliers and, consequently, would mitigate
the expected reduction in cabotage activity.
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with HGVs in both domestic and international transport. 31% of respondents (21 out of 67)
felt that LCVs strongly compete with HGVs in international operations and 31% that they
represent some competition. Among HGVs users, 13 out 33 respondents (39%) indicated that
they strongly compete.

According to the results of the hauliers' survey, the extension of the scope of Regulation (EC)
No 1071/2009 to LCVs should, in general, have only a minor impact on the level of use of
LCVs by transport operators. Between 8 and 12 out of 67 respondents which replied to the
survey (around 15-20%) indicated that the provisions will lead to the decision to reduce the
use of LCVs or stop using them completely (depending on the criteria to be applied), while a
slightly higher share (10 to 19 out of 67; 15%-28%) suggested that there should be an
increase. Most stated there should not be any impact.

In the case of the extension of Regulation (EC) No 1072/2009 to LCVs, the hauliers’ responses
suggest that this would probably lead to a reduced level of use of LCVs in international
transport and in cabotage operations. This is particularly the case in relation to the application
to LCVs of a maximum number of days or number of operations to perform cabotage. Among
firms using only LCVs, 7 out of 10 considered that the proposed measures will have a
negative effect or even make them decide to stop using LCVs in international operations.
Firms which also use HGVs were less pessimistic. Only 9 out of 20 of them considered that
this would reduce the level of use of LCVs. Taking also into consideration the results
presented in section 5.1.1 concerning the role of costs and flexibility in operations, it is
reasonable to expect that the extension of the cabotage provisions to LCVs would probably
lead to a reduction in the level of use of LCVs in international transport.

Contrary to the concerns expressed by hauliers above, the introduction of legislation covering
the use of LCVs in cabotage in France does not appear, as reported by the French authorities
(Ministére de I'Ecologie, du Développement durable et de 1’Energie, 2016), to have limited
the use of LCVs in international transport. However, according to the French hauliers
association, the key issue is the weak enforcement of the Regulation.

Overall, the available evidence provides only limited indications about the possible impact of
the extension of the scope of the Regulations to LCVs on the level of transport activity. It
should be expected that any impact on costs of operation and reduction in the flexibility of
operations will have some impact on the use of LCVs. However, in the case of domestic
operations it is most probably the case that the extension of Regulation (EC) No 1071/2009
would, overall, not affect the level of use of LCVs, given that this is usually driven by
demand for the specific services and the significant flexibility and cost advantages provided.
In contrast, in the case of international and cabotage operations, the extension of Regulation
(EC) No 1072/2009 would probably have a negative impact (reduce) the level of use of CVs,
given that it would reduce the flexibility for the use of such vehicles. However, given the very
small estimated share of LCVs in international transport, any impact on the overall level of
activity should be, in absolute figures, rather limited. Partial extension of the two Regulations
would have even less relevant impacts on overall transport activity.

5.1.3 Impacts on the level of compliance with the Regulations

In general, the impact on compliance derives from improvements in enforcement. In the short-
run, improvements in enforcement might lead to increased infringement detection rates (since
better enforcement increases the probability of infringements being detected and punished).
This should not be confused with a change in the underlying compliance rates, which in the
very short-run would remain constant (since actors would not immediately react to the
changes in enforcement) and would adjust more gradually to changes in the enforcement
regime. It is the longer-term effects that are of more interest and relevance to the analysis of
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impacts. It is widely considered that increasing the probability of being caught in an illegal
activity has a deterrent effect on infringement rates®. This long-term causal chain is the main
rationale used to support the analysis in the following sections.

Policy package 1 includes several measures which aim to improve enforcement of the
Regulations: 1) promotion of a common training for enforcement officers (PM1); 2) voluntary
cross-border joint controls (PM2); 3) clarifications of the conditions for good repute (PM19);
4) voluntary changes to risk rating systems (PM4, PM6 and PM7); 5) voluntary changes to
ERRU (PM14); and 6) sharing of best practices on how to conduct cabotage checks (PM9).
Also, several measures are intended to clarify the rules (e.g. clarify evidence needed for
cabotage operations, possibility of "groupage™ transport, treatment applicable to transport of
empty containers, etc.).

The overall impact of these measures on the level of compliance with the Regulations is
expected to be positive, but limited due to their voluntary nature. They would lead however to
an improvement in cross-border cooperation, more harmonised enforcement practices /
interpretation of the rules, sharing of best practices and providing more consistent dissuasive
signals to hauliers regarding the loss of good repute. The measures listed above that aim to
clarify the rules for hauliers and promote a common understanding would help to resolve
issues with unintentional or accidental non-compliance, which has been found to be driven by
differences in national interpretations across Member States (Ricardo et al, 2015). These
differences create complications for hauliers trying to comply with the rules, especially if
information is difficult to find or there are language barriers.

Policy package 2 includes the same measures as policy package 1, although the voluntary
measures would now be made mandatory. On top of the mandatory nature of the measures,
several additional policy measures are included which are expected to have a relevant impact
in terms of strengthened enforcement. Introducing a minimum number of checks (PM3) of
compliance with the cabotage provisions by national authorities is expected to have a
significant impact on compliance with the rules, not only by increasing the number of checks
in the Member States which currently do not meet this minimum threshold, but also because
of the expected increase in the effectiveness of checks generated by the increased use of risk-
targeting (PM 6) and the mandatory upgrades of the risk-rating systems and ERRU (PM4, 7,
13 and 14), which are part of policy package 2. If these minimum checks of cabotage
operations are set at 3%, the potential to reduce infringements of the Regulations is estimated
at 58%, whereas if it is set at 1% less Member States will be impacted (since some are already
conducting this minimum amount of checks) and thus the positive impact on cabotage
infringements is lower (30%)%. However, these impacts assume that Member States are able
to deploy the necessary resources for enforcement without sacrificing quality. Facilitating
cross-border checks on establishment and good repute provisions by introducing maximum
periods for Member States to reply to requests from other Member States (PM 5) is expected
to improve the reply rate between by 26% to 50%, given that currently timely replies are
received in only 50% of the cases. The clarification of the evidence needed to prove the
legality of cabotage operations (PM10) is expected to improve enforcement, but the exact
impact is not quantified.

% For example, see the Research Handbook on the Economics of Criminal Law, Harel & Hynton, which discusses the
economic theories supporting the view that the probability of detection (and to a much lesser extent the size of the sanction)
has a deterrent effect.

* The impact of this change was modelled by directly adjusting the checking intensity in the cabotage model (see annex 4).

Where countries already exceed the minimum limit set by the legislation, it was assumed that their checking intensity would

remain the same.
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On top of the effects discussed for policy package 1, the overall impacts of policy package 2
on the level of compliance with the Regulations are expected to be strongly positive, in
particular due to the mandatory upgrades of the risk-rating systems and ERRU, combined
with a minimum number of cabotage checks. If these minimum checks of cabotage operations
are set at 3%, the potential of policy package 2 to reduce infringements of the Regulations is
estimated at 62%"%. This reduction in infringements goes down to 37% if minimum checks of
cabotage operations are set at 1%.

Changes to the cabotage rules under policy package 3 are expected to lead to better
enforcement, given that control of the number of cabotage operations is considered difficult
by enforcement authorities (Ricardo et al (2015)). The removal of the maximum number of
cabotage operations (PM8) would simplify the rules for cabotage by referring to a single
limitation (in terms of the maximum number of days), rather than both days and number of
operations as is currently the case. This will help to reduce unintentional non-compliance with
the rules. Unclear provisions and differing interpretations of cabotage were found to be one
of the factors that contribute to unintentional non-compliance in Ricardo et al (2015).
Strengthened criteria for stable and effective establishment (PM18) are also expected to lead
to a reduction in the number of letterbox companies. This positive impact is expected to arise
because, together with strengthened enforcement through improved cooperation between
Member States (policy package 2), this measure will reduce the incentives to set up letterbox
companies by between 10% and 11% due to the lower cost savings available (incremental
costs to businesses due to the stronger criteria to be met)'®*. Also, as mentioned in section
1.4.2 the effective application of posting rules currently considered in the context of the
revision of the road social legislation (time-based approach) is expected to further reduce the
number of letterbox companies, although the magnitude of this impact cannot be quantified.
On the enforcement side, the stricter standards for establishment should lead to more letterbox
companies being detected, but it was not possible to quantify this impact. The introduction of
co-liability principles for shippers and freight forwarders (PM 22) is expected to lead to
minor improvements in enforcement due to increased understanding of the rules among
customers of hauliers'®. However, enforcement issues are expected, for example where the
operator, the shipper and the consignee are located in different Member States. Introducing
illegal cabotage in the classification of serious infringements (PM24) leading to the loss of
good repute is also expected to have a dissuasive effect against infringements of the cabotage
rules by enforcement authorities'®. However, it was not possible to quantify the extent of this
impact.

In addition to costs and savings identified under the previous policy option, the overall
expected impacts of policy package 3 on the level of compliance with the Regulations are
expected to be strongly positive, adding to the already significant impacts expected from
policy package 2. Notably, additional reductions in the risk of formation of letterbox
companies are expected due to the strengthened establishment criteria (10% to 11% reduction
in this risk'®"). Some improvements are expected due to all of the other measures, including

100 As an indicative figure and based on the assumptions made in section 1.2, reducing illegal cabotage by 61% would reduce

the damage caused to compliant hauliers in terms of lost business by around €140 million per year.

101 The impact on the risk of letterbox companies is calculated using the functional relationship described in annex 4 and the
previously calculated incremental costs to businesses.

102 For example, when applied to cabotage operations, this co-liability principle is expected to be beneficial in terms of
cabotage enforcement by several enforcement authorities (BG, EE, LV, PL, RO, BE, EL, SE and UK).

% CY, BE, EL, Fl and UK.

104 As an indicative figure and based on the assumptions made in section 1.2, reducing the number of letterbox companies by
10% would reduce the fiscal loss for the Member States where the hauliers should be legally established by around €6.5-€8.6
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more positive effects due to the co-liability principle, more harmonised definitions of
infringements and easier enforcement of cabotage.

In relation to the impact of the extension of the scope of the two Regulations to cover the use
of LCVs under policy packages 4a and 4b, there are different possible impacts depending on
the type and underlying reasons for non-compliance. A distinction should be made between
unintentional non-compliance (due to a lack of familiarity with the rules or due to inability to
meet specific requirements) and intentional non-compliance (where unscrupulous hauliers
seek to gain competitive advantage by circumventing the rules). Moreover, besides
compliance among hauliers using LCVs, the implications for firms already covered by the
Regulations (i.e. those using HGVs) should be considered.

Full extension of the scope of Regulation (EC) No 1071/2009 to LCVs is expected, in the short
term, to lead to a higher level of unintentional and intentional non-compliance among hauliers
using LCVs than those using HGV (depending on the level of familiarity with the rules of the
LCV operators, compliance costs for those operators and the effectiveness of enforcement by
the national enforcement authorities). In the long term, both types of non-compliance are
expected to decrease as LCV operators become more acquainted with the rules and as
enforcement of the rules improves.

Partial extension of the scope of Regulation (EC) No 1071/2009 to LCVs with reduced
requirements (particularly in relation to financial standing) is expected to reduce compliance
costs in relation to the full extension scenario and therefore also reduce incentives for
intentional non-compliance among hauliers using LCVs. Unintentional non-compliance is
also expected to be lower in the short-term than in the full extension scenario, given that there
are less criteria to comply with. In the long term, however, the likely impacts on both
intentional and non-intentional non-compliance are expected to be similar to the full extension
scenario.

Full extension of the scope of Regulation (EC) No 1072/2009 to LCVs is expected, in the short
term, to lead to a higher level of unintentional and intentional non-compliance among hauliers
using LCVs than those using HGV (depending on the level of familiarity with the cabotage
rules of the LCV operators, compliance costs for those operators and the effectiveness of
enforcement by the national enforcement authorities). In the long term, both types of non-
compliance are expected to decrease as LCV operators become more acquainted with the
cabotage rules and as enforcement of the rules improves, making it difficult for unscrupulous
hauliers to use LCVs to circumvent cabotage rules.

Partial extension of the scope of Regulation (EC) No 1072/2009 to LCVs, for example
exempting operators from the requirement to hold a Community license, should not make any
difference in terms of compliance levels both in the short term and in the long term, when
compared to the full extension scenario.

5.1.4 Impacts on costs and benefits (costs savings) for national authorities

Most measures under policy package 1 are not expected to have measurable impacts on costs
or savings for national authorities. Policy package 1 was indeed designed to have little impact
on compliance costs and administrative burden. Since most measures are voluntary, there will
only be an impact in case the measures are taken up voluntarily by the authorities. The most

million. If the average number of letterbox companies created per year is assumed to be 135 (half of the number of letterbox
companies reported by Member States in the period 2013-2014; see table 1), the creation of 14 letterbox companies would be
avoided each year to the benefit of compliant hauliers (as mentioned in section 1.2, letterbox companies have a 31% cost
advantage over compliant hauliers.
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relevant costs which could arise would be in case all or most of Member States voluntarily
undertake training (PM1) and make changes to risk rating systems and ERRU.

Measures included in policy package 2 aim to strengthen enforcement and are, in general,
expected to entail a significant cost for national authorities.

The common training of officers and joint EU training curriculum (PM1) would trigger
training costs estimated at €32-€54 million in the period 2020-2035'%.

Setting a minimum number of checks of compliance with the cabotage provisions (PM3)
would trigger additional enforcement costs of €50.4-€172,3 million in the period 2020-2035
in the event that 3% of all cabotage operations would have to be checked and additional
enforcement costs of €0.6-€20.5 million if a 1% target is set'®. However, it should be
underlined that these controls could be combined with the required checks of compliance with
the social rules on driving and working time and rest periods'®. This would lower the
enforcement costs of this measure. However, it is not possible to quantify the extent of the
reduction, since it is up to Member States to organise the way they conduct checks.

In the case of the mandatory increase of the information available in ERRU (PM13) and of
extending this additional information to roadside officers (PM14), the extra costs would be
limited, given that most authorities already have the required infrastructure in place (as
confirmed by TISPOL). Moreover, there is already an implementing act concerning the access
of roadside officers to ERRU. Thus, some of the estimated costs, mainly those related to the
set-up of the system, should not be associated to this specific measure. The set-up costs for
the whole of the EU28 would amount to €1.5 million, which together with the maintenance
costs in the period 2020-2035 would increase to total costs of between €6.2 and €7.7 million,
depending on the existing systems already in place. However, both measures are expected to
generate savings, in the form of faster controls and increasing capacity to work on a risk basis,
which would outweigh the extra costs'®. Also, the mandatory increase of the information
available in ERRU and its extension to roadside officers is expected to increase the
attractiveness of this enforcement tool, which is likely to increase its use. This, in turn, should
increase the cost savings for public authorities from completion of the interconnection of
national electronic registers assumed under the baseline scenario (see section 1.4.3). However,
the magnitude of this impact cannot be quantified. Finally, ERRU is a tool which goes
beyond the enforcement of the (internal market) rules of the Regulations. It serves the purpose
of enforcement of social legislation (driving and rest times). This means that introducing the
risk rating of the hauliers in ERRU and extending this additional information to roadside
officers will allow them to better target hauliers which have records of non-compliance with
the social rules. This will have a positive impact (although impossible to quantify) on
enforcement costs of the social rules.

Measures linked to the risk-rating systems (PM4, PM6 and PM7) would require some
preparatory work by the national authorities and could face language constraints. These

105 Based on a cost of €100,000 per training course for 20 officers (source: TISPOL) and an indicative rate of 10% of
enforcement officers trained annually (existing enforcement officers are estimated to be in the range of 5,600 and 8,500 in the
EU 28).

106 Based on a range of 210-450 Km per cabotage trip (Eurostat, 2015h), an average load of 10 tons per vehicle (Eurostat,
2015h), an average of 1 hour per cabotage check (Ricardo et al (2015)) and the average labour costs for the public sector
from the labour cost survey (Eurostat, 2016b). In the time-based approach, the costs would be €41.8-€153.9 million (3% of
trips checked) and €0-€14.8 million (1% of trips checked).

197 See Avrticle 2(3) of Directive 2006/22/EC.

108 7 of the 18 authorities responding to the survey agreed that this would be the case, while only 1 considered the opposite
(the rest did not take position).
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measures are estimated to bring about an annual cost increase for the EU28 enforcement
authorities of around €0.4 million, amounting to €5.2 million over the 2020-2035 period.

Concerning the introduction of a maximum time period for replies to questions regarding
establishment (PM5), only 1 enforcement authority out of 18 considered that this would
generate additional costs. 7 out of 18 considered that this would not generate any additional
costs.

No costs are foreseen for the mandatory use of GNSS digital tachograph for enforcement
(PM11) either, since this measure is already required by 2034 (as provided in the tachograph
Regulation) and the only additional requirement would be to use it also for control of
cabotage operations.

On the contrary, the mandatory acceptance of electronic consignment notes (e-CMR) (PM12)
by enforcers could lead to estimated savings from faster checks of €10.8 million'®, assuming
that the total time needed to carry out checks is reduced by 10%. The set-up costs for this
measure are expected to be limited, given that most of the necessary infrastructure is already
in place.

The overall expected impacts of policy package 2, taking into account additional costs and
benefits for national authorities are additional net costs in the range of €105.3-€320.9 million

for the EU 28 over the period 2020-2035.

Measures considered under policy package 3 introduce significant changes to the existing
legal framework, by changing the cabotage regime and the rules on access to the profession.
They also require accompanying changes to the requirements for enforcement and
monitoring, in order to support the transition.

The only measure which is considered by enforcement authorities to have some impact on
costs and savings is changing the cabotage rules (PM8). Assuming a net reduction of the time
needed for one cabotage check by 10% across the whole of the EU stemming from removing
the need to check multiple consignment notes and the consequent regulatory simplification,
annual savings would amount to €3.2 million (€35.9 million of the period 2020-2035)™*°. If
the measure leads to a 25% reduction in the time needed, annual savings will be in the range
of €8.1 million (€ 97.6 million over the period 2020-2035)"*. However, these estimates
should be treated with significant caution, given the assumptions made. Additionally, the
removal of the maximum number of cabotage operations will have a positive impact (savings)
on the cost associated with the introduction of a minimum number of checks for cabotage
under policy package 2. The reduction in the time needed should lead to a reduction to the
estimated costs of up to €43.1 million over the 2020-2035 period.

In addition to costs and savings identified under previous policy option, policy package 3 is
expected to lead to savings from reduced time and resources needed to control cabotage,
resulting in overall cost in the range of €65.2-€165.6 million depending on the impact of the
measure on the time needed to conduct cabotage checks. These could reduce the additional
net costs from policy package 2.

109 €10.6 million in the time-based approach.

110 In the time-based approach, the annual savings would amount to €3.2 million and the overall savings to €35.3 million. The
estimated number of cabotage checks in the EU28 over the period 2020-2035 is 1.35 million, each lasting for 1 hour. The
average labour costs for the public sector from the labour sector survey (Eurostat, 2016e) are used to calculate the savings.
11 In the time-based approach, the annual savings would amount to €7.9 million and the overall savings to €96.1 million.
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As regards the extension of rules to LCVs under policy package 4, in principle, such an
extension would imply significant increase of the enforcement effort required, given the
increase in the vehicles and operators covered.

As regards the extension of Regulation (EC) No 1071/2009 to LCVs, additional costs can be
expected for Member States where the Regulation does not apply to LCVs, linked to an
increased number of inspections of licensed operators using only LCVs (those using both
HGVs and LCVs already have to be inspected). A number of Member States already apply
the rules to LCVs fully or partly (see section 1.3.3). For these Member States there are no
additional enforcement costs. The estimated additional costs, in the form of increased staff
requirements, for the Member States which do not yet apply the Regulation to LCVs are
estimated to be in the range of €4.4-€21.6 million for the whole of the EU for the period
2020-2035"% A partial extension of the rules is not expected to reduce these costs
significantly.

As regards extension of Regulation (EC) No 1072/2009 to LCVs, additional costs can be
expected for Member States where the Regulation does not apply to LCVs, linked to an
increased number of roadside checks for LCVs performing cabotage operations. A number of
Member States already apply the rules to LCVs (see section 1.3.3). For these Member States
there are no additional enforcement costs. The estimated additional enforcement costs are in
the range of €0.2-€11.9 million for Germany for the period 2020-2035 (best estimate). Costs
across the EU28 could be potentially two to three times higher.

Policy package 4 is expected to lead to additional enforcement costs of €4.4-€21.6 million for
the EU 28 in the period 2020-2035 in case only Regulation (EC) No 1071/2009 is extended to
LCVs (partly or fully) and to additional costs of the same order in case both Regulations are
fully or partly extended to LCVs.

5.1.5 Specific impact on SMEs**?

As mentioned in section 1.2.1, 90% of enterprises in the sector have fewer than 10 employees,
while 99% have less than 50 employees. Therefore, all of the measures considered under the
different policy packages would affect first and foremost SMEs and, in particular, small and
very small hauliers. It is therefore difficult to consider excluding SMEs from any such policy
measures, as this would render the measures applicable only to a tiny minority of the sector.

Most of the policy measures envisaged in all policy packages would have no more than
proportional impact on SMEs, in particular very small hauliers.

The only measure which could be expected to have a significant and more than proportional
negative impact on SMEs and very small hauliers is changing the reference points for stable
establishment (PM18). Given that this measure requires a certain administrative capacity and
entails compliance costs, it would represent a more than proportional burden for very small
undertakings.

Policy package 4 could also affect to a greater extent very small undertakings, given that they
make greater use of LCVs. However, there would also be expected benefits in terms of
professionalization of the LCV sector and fairer competition. It cannot be precisely estimated

12 An estimated amount of 19,000 to 97,000 hauliers would be concerned.

113 A more detailed description of the consultation activities focusing on SMEs and the identification of the measures which
could impact SMEs in particular is provided in annex 6.
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whether these benefits will outweigh the additional compliance costs of extending the scope
of the Regulations to this type of vehicle.

Several other policy measures are expected to have a more than proportional positive impact
on very small hauliers: 1) setting precise requirements on how a newly established enterprise
can prove its financial standing (minor positive impacts on firms at the start of their existence,
when they are more likely to be smaller); 2) creation of an online platform where Member
States can post comprehensive information relating to applicable national rules (very small
hauliers have fewer resources to dedicate to researching different national rules); and 3)
developing practical guide for interpretation of EU rules (very small hauliers have fewer
resources to dedicate to researching different national rules).

5.1.6 Impact on competition and functioning of the market

A number of the measures under consideration are expected to have an impact on the
functioning of the road haulage market, business relocation and levels of competition. They
include all those that are expected to affect the access of hauliers to the markets of other
Member States and the ability or willingness to perform cabotage operations through changes
to the respective costs of operation.

The assessment of impacts on business costs (section 5.1.1) and transport activity (section
5.1.2) already identified a number of policy measures that are expected to have a significant
impact on costs of operation and, subsequently on the levels of cabotage. The most relevant
measure with the potential to impact on the functioning of the market is the change of the
cabotage rules reducing the maximum period to 4 days (PM8) under policy package 3. As
explained in section 5.1.2 this measure could lead to a sizeable reduction (-31%) in the overall
level of cabotage activity performed on an annual basis in relation to both baselines. Thus, the
measure can also be expected to reduce the level of competition in the domestic freight
transport market, given that cabotage operators are in direct competition with hauliers
established in Member States for the same freight. In contrast, simply removing the number of
operations while keeping the period at 7 days should have a much smaller (+3%) positive
impact on overall cabotage and consequently on competition in the national transport markets.

As regards policy package 4, it can be expected that firms using LCVs for hire and reward
would experience additional costs which may lead certain hauliers — particularly small sized
ones — to reduce their activity in national markets. On the other hand, any requirements under
Regulation (EC) No 1071/2009 would contribute to the professionalization and quality of the
LCV sector. The sector is currently characterised by a lack of transparency, since it is in
general subject to no or very little rules in terms of licensing and other regulatory
requirements. Thus, extending some of the requirements of Regulation (EC) No 1071/2009 to
LCV operators would increase transparency in the sector. This would also contribute to fair
competition between HGVs and LCVs. To the extent that LCVs do compete with HGVs — a
point where there are diverging views expressed within the industry - the extension of the
scope is expected to contribute to fairer competition. Besides from compliance with the
Regulations at stake (see section 5.1.3), the (partial) extension of the Regulations to LCVs is
expected to have a "dragnet effect” on compliance with other road transport rules. Through
the professionalization of the sector, it can be expected that operators using LCVs will
become more aware of issues linked to road safety, labour legislation, working and driving
times and rest periods, etc. These positive externalities cannot however be measured. In the
case of the extension of Regulation (EC) No 1072/2009, the previous analysis (see section
5.1.2) suggests that probably it will lead to a reduction in the use of LCVs in cabotage
operations, but this is a very small share of the market. Overall, the impact on market
structure, competition and business relocation would be marginal.
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5.1.7 Impact on prices to users of hauliers services and to consumers

Overall, any impact of the policy measures under consideration is expected to be passed
through to users of hauliers’ services. This is because profit margins in the sector are
generally very small (Ricardo et al, 2015), meaning that hauliers have limited opportunities to
absorb additional costs, while at the same time demand for road haulage services is largely
inelastic (Significance and CE-Delft, 2010). Costs are therefore more likely to be passed
through to end users and consumers, since demand would not drop significantly in response to
price increases.

The proposed changes to stable and effective establishment (under policy package 3) are
expected to have the greatest impact on costs, leading to an increase of 15%-18% of the
overhead costs of hauliers in EU-15 and 33%-36% for EU-13 hauliers. However, given that
overhead costs only represent between 8-15% of the total operating costs, the total impact of
this measure on operating costs would be in the range of 1-4%"*. To the extent that such
increases in costs are not reduced by an increase in efficiency of operations, the relative
increase in operating costs should be expected to pass through to their users in the form of
increased prices. This is particularly the case for small distance operations and for categories
of products (e.g. perishable) for which road freight is the only option and alternative transport
modes are not available.

Under policy package 2, the mandatory acceptance of electronic documents is the only
measure with sizeable impacts, expected to lead to overall cost savings for the whole sector.
Such cost savings might either be translated into increased profit for the firms in the sector or,
given the intense level of competition, pass through to users of services in the form of reduced
prices.

Finally, in the case of policy package 4, the estimated 8%-20% increase in operating costs in
the case of the extension of Regulation (EC) No 1071/2009 to hauliers that use LCVs (as
analysed in section 5.1.1) might lead to a similar increase in the prices for the users of such
road freight services. Taking also into account that LCVs are mainly used in short distance
urban freight transport (e.g. courier services, deliveries), where there is limited scope for the
use of alternative modes, the extension of the scope should be expected to lead to an increase
in the prices for users of such services. In the case of Regulation (EC) No 1072/2009, the
extension of the scope of the Regulation is also expected to lead to increased operating costs
of up to 15%. However, given the very small share of LCVs in the cabotage market, there
should not be any impact on the prices: any additional costs would probably be absorbed by
hauliers.

Finally, in terms of impacts on prices to final consumers, any impacts would be extremely
limited since transportation represent only a small proportion (typically no more than 5-10%)
of the overall cost of a product (Rodrigue, et al., 2017). Thus, even in the case of 100% cost
pass-through from hauliers to users of their services, the impact on final prices should be very
limited.

141t should be noted that, according to Eurostat, total operating costs for the road freight transport sector (roughly

approximated as equal to Gross turnover minus Gross operating surplus) were €273 billion in 2014 (Eurostat, 2016d). Such a
figure would suggest that the estimated costs from policy package 2 represent less than 0.3% of the total operating costs.
However, given that this is only a rough approximation, the consultants responsible for the support study for the current
impact assessment have used the estimates on the share of overhead costs presented in the baseline.
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5.2 Analysis of social impacts

As explained in section 5.1.2 above, none of the policy packages is expected to have a
significant impact on the overall level of transport activity within the EU.

Policy package 3 is expected to lead to a substantial reduction in cabotage activity (-35%)
only if the option of reducing the maximum period to perform cabotage from 7 day to 4 days
is retained (-3% if the maximum period is maintained at 7 days). Since cabotage accounts for
under 2% of national transport activity, which itself accounts for around two thirds of overall
road transport activity in the EU (see section 1.1), this reduction in cabotage activity is not
expected to have any major impact on the overall level of transport activity. In any event, this
reduction in cabotage activity would most probably be easily absorbed by national hauliers
assuming that demand stays constant. Non-resident hauliers would, for their part, most
probably replace this loss in cabotage activity by increasing their national (or even
international) transport activities, again assuming a constant demand. Therefore, it is not
expected that the reduction in cabotage activity from policy package 3 would have any
significant impact on the overall level of transport activity within the EU.

Apart from policy package 3 with the option of reducing the maximum cabotage period to 4
days, none of the other policy packages has any significant expected impact on the level of
cabotage (or any other type of transport activity).

Consequently, no relevant impact is expected from any policy package on the amount of jobs
available in the road freight transport sector.

The following analysis of social impacts of the different policy options will therefore only
cover the impacts on working conditions and impacts on EU integration / free movement.

5.2.1 Impacts on working conditions

There is an indirect link between the policy measures and the impacts on working conditions,
job quality and infringement of social rules. These are second-order effects that follow from
changes in the presence of letterbox companies and the level of illegal cabotage.

The relation between letterbox companies and working conditions lies in the fact that such
companies have a higher risk of infringing social legislation and other rules, as well as being
involved in criminal activities (ETF, 2012; Segrensen, 2015; ETUC 2016). Illegal employment
schemes through letterbox companies constitute practices of social dumping (European
Parliament, 2013). Hence, a reduction in letterbox companies is expected to improve the
working conditions and job quality of professional drivers, both in terms of compliance with
wage and labour law provisions (on both individual and collective rights) and in terms of
social security coverage of workers through the payment of social security contributions in the
Member State of actual establishment. It should also result in a better enforcement of the
Rome | legislation as regards the relevant law to be applied to the labour contracts of
drivers'!>. One of the main objectives of setting up letterbox companies appears to be to avoid
applying the labour law which corresponds to the place where the drivers usually work and
live. Therefore, reducing letterbox companies would have a direct effect on reducing the
infringements of the labour laws. Impacts on working conditions cannot be measured directly.
However, it can be expected that reductions in illegal activity should be correlated with
improvements in working conditions and social security coverage.

s Regulation (EC) No 593/2008 on the law applicable to contractual obligations (Rome I); OJ L 177, 4.7.2008, p. 6.
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A second relevant linkage is between changes in cabotage activity levels and social conditions
in the sector. There are strong suggestions in the literature that the added competitive pressure
within the international road haulage market due to cabotage penetration, combined with the
differentials in labour costs and employment conditions between Member States, are creating
incentives for unfair competitive practices (including social dumping) (ETF, 2012a; SDG,
2013a; Broughton, 2015). A number of reports have also highlighted the difficult conditions
in the sector in light of decreasing profit margins and growing competition from EU-13
Member States (TRT, 2013; ITF, 2009; European Parliament, 2013a), which may contribute
to downward pressure on wages and job quality for drivers. It should be noted that this
potential impact is mostly relevant under the baseline scenario, where the posting of workers
rules for transport are not effectively enforced, driver wages would continue to follow the cost
structure of the Member State of establishment and hence divergences between labour and
social conditions in Member States are expected to persist. In the time-based approach, the
host-country minimum wages are effectively applied and promote a certain convergence
between wages by ensuring that non-domestic drivers are paid the current minimum rates of
pay of the host Member State after a theoretical threshold of 7 days (under the assumption
that wage differentials are the main driver of price differentials — Ricardo et al, 2015).
Moreover, it is important to note that the linkages are indirect and that increases in cabotage
activity do not automatically lead to negative social impacts, but rather they can increase the
risk of such illegal practices.

The measures of policy package 2 are expected to have strong positive impacts — potentially
around 37-62% reduction in illegal cabotage activity - and smaller (unquantifiable) reductions
in letterbox companies (see section 5.1.3). Overall, the measures could have a strong positive
impact on social conditions.

The measures of policy package 3 would be expected to substantially reduce cabotage
activity by around one-third compared to the baseline in 2035, in case the maximum cabotage
period is reduced from 7 days to 4 days (see section 5.1.2). This could be seen as reducing the
risks that price competition in the sector would lead to greater pressure to break social rules
(see above) and hence there could be a positive impact on social conditions. The measures are
expected to have an even more profound effect on illegal activity compared to policy package
2, especially regarding reductions in letterbox companies (see section 5.1.3). In the
interviews, the co-liability of freight forwarders and shippers was highlighted as one of the
measures that could significantly improve the situation for the drivers and hauliers. Comments
from interviews with industry associations from Denmark and Germany suggest that shippers
and freight forwarders in some cases knowingly accept prices that can only be delivered with
illegal activity and often push for such low prices. The pressure put on hauliers and drivers by
the customers has a very detrimental effect on the working conditions.

Overall, policy package 3 should be expected to have the most positive effect on social
conditions out of all of the packages.

The results from the open public consultation show that the majority of respondents expect
policy package 4 to have a positive effect on working conditions. When it comes to the
extension of the scope of Regulation (EC) No 1071/2009 to LCVs, 62% of respondents felt
that it would have a very positive or positive impact (26% and 36%, respectively). In terms of
an extension of the scope of Regulation (EC) No 1072/2009 to LCVs, the picture is similar:
61% of respondents expect a very positive or positive impact (23% and 37%, respectively).
For both measures the share of respondents that consider the measure to have a negative
impact is low (for both measures only 4% state either “negative” or “very negative”). No
information could be obtained as to why the extension was expected to have the expressed
positive or negative effect.
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Input provided by the German authorities through the interviews, and an Irish transport
company in the hauliers’ survey, highlighted concerns that an increase of LCV use by non-
resident drivers often goes together with detrimental working conditions for the drivers.
However, it is difficult to establish the extent of this link based on data.

Other benefits that are highlighted by the interviewees and have positive impact on the
working conditions for drivers are:

- Professionalization of the sector™™® (in the case of Regulation (EC) No 1071/2009)
which could mean for the drivers better qualification and job satisfaction;

- Fairer competition™’ (for both Regulations), which could decrease the pressure on
drivers.
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The only policy measure under policy package 2 which is expected to have an impact on the
free movement and on EU integration is the mandatory acceptance of electronic documents
(PM12). It would have a positive impact on the free movement/single market, in the sense that
it would ease international transport operations.

Impacts on EU integration/free movement

As regards policy package 3, changing the cabotage rules by removing the maximum number
of cabotage operations (PM8), would contribute to increased freedom of movement for
hauliers conducting cabotage. Hence, if the period for cabotage was kept at 7 days, freedom
of movement will be increased. The improved freedom of movement might be
counterbalanced by reducing the maximum period for cabotage operations (from 7 to 4 days).

6 How do the options compare?
6.1 Effectiveness and efficiency

The effectiveness of the options is examined against the policy objectives identified in section
3. The criteria presented below are used to help assess effectiveness. Given that regulatory
costs are also part of the policy objectives, the efficiency of the policy packages is also
considered in parallel.

Table 8 — Objectives and assessment criteria related to the effectiveness of policy options

General objectives

Specific objectives

Assessment criteria

Ensure balanced
conditions for competition
between resident and non-
resident hauliers.

Ensure coherent and consistent
monitoring and enforcement of the
existing rules in Member States.

Changes to effectiveness of monitoring
and enforcement of Regulations
Changes to levels of non-compliance
(illegal  cabotage operations and
letterbox companies)

Ensure coherent interpretation and
application of the existing rules in
Member States.

Contribution to coherent application of
rules across the EU-28

Reduce costs for
businesses and ensure
efficient enforcement of
the rules.

national
transport

burdens  for
and

Reduce
authorities
undertakings

Changes to compliance and

administrative costs for businesses

Changes to costs for authorities for
implementation and enforcement

116 Mentioned by UETR and the CZ haulage association.
117 Mentioned by two BG haulage associations, the CZ, DK, DE and ES haulage associations, a DE operator and the DE and

LV authorities.
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The results of the analysis of impacts is summarised as follows:

Table 9: Comparison of impacts of policy packages in terms of achieving the objectives (in comparison to
baseline) (Figures provided represent Net Present Values for the period 2020-2035 in million Euros; Costs
are shown as positive figures and savings are shown as negative figures)

Weakly negative No or limited impact

PP4b (partial
extension)

PP1 PP2 PP3 PP3 —_ il
(4 days) (7 days) extension)

Effectiveness

Coherent and consistent monitoring and enforcement of the existing rules in Member States

Effectiveness of
monitoring and
enforcement of
Regulations

Possible
increase in
unintentional Reduced non-
Levels of non- non-compliance ~ compliance as a
compliance (short term) result of less
demanding
Gradually provisions
similar to
HGVs

Coherent interpretation and application of the existing rules in Member States.

Coherent
application of rules
across the EU-28

Efficiency (total costs in € millions)

Reduced
impacts in
comparison to
PP4a (level
depends on
specific
measures).

Compliance and No expected
administrative impacts to
costs for businesses hauliers

€1,690 to
€5,616

4-10% increase
in operating
costs for
establishment

Reduce administrative burdens for national authorities and transport undertakings
and financial
standing

II criteria

Costs for Very €4.4 to €21.6 Similar to PP4a
authorities for limited/insignifica (Reg.
implementation nt costs due to 1071/2009)
and enforcement voluntary nature 5
of measures €0.2to €11.9 in
Germany (Reg.
1072/2009)
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The effectiveness of Policy package 1 would be positive, but limited. It would not bring
about any compliance costs for businesses and only very limited implementation and
enforcement costs for national authorities. In terms of cost-effectiveness, policy package 1 is
rated highly.

Policy package 2 would be very effective in terms of reducing the level of non-compliance
with the Regulations and improving their enforcement. Reducing the level of illegal cabotage
by 62% could lead to €140 million per year of savings for compliant hauliers. It also would
have a significant positive impact on the coherent application of the rules in the EU. Policy
package 2 would also be cost-effective, bringing about significant savings for businesses,
even though it would also entail significant (but much lower) implementation and
enforcement costs for national enforcement authorities.

Policy package 3 would bring significant additional gains in terms of strengthening the
enforcement of Regulation (EC) No 1071/2009 on top of policy package 2, leading to a
reduced risk of formation of letterbox companies in the range of 10%-11% (the creation of 14
letterbox companies per year could be avoided). Further improvements, on top of those under
policy package 2 could also be expected due to all other measures, including positive effects
due to co-liability principles, more harmonised definitions of infringements and easier
enforcement of cabotage. However, these effectiveness gains would come at a significant
potential cost for businesses related to the provisions on stable and effective establishments.
The costs of the specific measures are estimated in the range of €10.8-€12.0 billion (section
5.1.1). Moreover, these significant additional costs from the stable and effective establishment
might have a significant impact on self-employed and very small hauliers if they are not
proportionately applied. However, as mentioned in section 5.1.1, these additional costs are
expected only if the full list of additional criteria for stable and effective establishment is
implemented. It can be expected that the implementation of only part of the additional criteria
would result in significantly lower costs for operators. The requirements for commercial
contracts and employment of staff are considered to be the most costly to comply with, while
the requirements to keep the business documents in the operating centre and to be subject to
the fiscal system of the Member State of establishment are considered to trigger no additional
costs.

Moreover, the impact of this measure on business costs would be expected to be
asymmetrical. Operators which already today have stable and effective establishments (with
operating centres, business documents, transport manager, subject to taxes, etc.) are expected
to incur very little, if any, additional cost to comply with this measure. On the contrary,
operators with letterbox companies or those which do not yet comply with all of the
establishment criteria included in this measure, would incur significant additional costs to
conform to the stricter criteria.

Therefore, the overall estimate of the additional business cost from this measure is only
indicative and depends on the precise criteria to be applied. The measure could be expected to
have a neutral to slightly negative impact on the costs of compliant (well-established)
operators, while it should have a significant negative impact on costs of non-compliant
(illegally established) and "lightly™ established operators. Other measures, such as changes to
the maximum period of cabotage operations from 7 to 4 days are also expected to have cost
implications for business. Conversely, costs for authorities under policy package 3 are slightly
less than those estimated for policy package 2.

Policy package 4 would bring significant additional gains in terms of the coherent application
of the rules across the EU. Any requirements under Regulation (EC) No 1071/2009 would
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both contribute to the professionalization and quality of the LCV sector and also contribute to
fair competition between HGVs and LCVs. Besides from compliance with the Regulations at
stake, the (partial) extension of the Regulations to LCVs would be expected to have a
"dragnet effect” on compliance with other road transport rules. Through the
professionalization of the sector, it can be expected that operators using LCVs would be more
aware of issues linked to road safety, labour legislation, working and driving times and rest
periods, etc. These positive externalities cannot however be quantified. It also would have a
slight positive impact on the effectiveness of monitoring and enforcement of the Regulations.
However, these positive impacts would come at a significant cost to businesses (in particular
small ones) and to enforcers. Partial extension of Regulations (EC) No 1071/2009 and/or
1072/2009 to LCVs presents the advantage of having similar positive impacts to full
transposition, while reducing the additional compliance costs for businesses and, to a lesser
extent, the respective enforcement costs for authorities. The estimated combined effect of an
extension of the criteria on financial standing and stable establishment to LCV operators is an
increase in operating costs in the range of 4%-10% (compared to 7%-15% for the full
extension of Regulation (EC) No 1071/2009) and therefore this option is preferred. The other
criteria on access to the profession, i.e. good repute and professional competence are expected
to trigger significantly higher costs for businesses or have indirect impacts on other areas of
road transport policy. The criterion of professional competence is considered to be the most
costly to comply with (6% increase in costs for hauliers using only LCVs and 4.7% for
hauliers using both LCVs and HCVs; see section 5.1.1). It triggers training costs of around
€1,000-€1,200 per undertaking (see section 5.1.1). The training itself, which includes matters
such as social and fiscal law, seems disproportionate given the smaller size of these operators
in comparison with operators using HGVs. One of the essential conditions to comply with the
good repute criterion is respect of the social rules (driving and working time and rest periods),
which is controlled to a large extent through the tachograph. Since these rules do not apply to
LCV operators, which are not obliged to install the tachograph, the good repute criterion
would have to be specific to LCV operators. Therefore, the preferred option is to extend to
LCV operators only the criteria which are less costly to comply with and do not have indirect
impacts on other areas of road transport policy.

6.2 Coherence
In terms of the coherence with EU policy, the following aspects have to be examined:

¢ Internal coherence among the policy measures under consideration;

e Coherence with key EU policy objectives;

e Coherence with other relevant EU legislation, including Social legislation in road
transport, Combined Transport Directive, Tachograph Regulation and the Posting of
Workers Directive.

In general, there are no specific issues regarding internal coherence, inconsistencies or gaps
among the policy packages, which were designed in a way to ensure that all root causes and
drivers are addressed. This is particularly the case for packages 2 and 3, which include
mandatory measures that are expected to work in a complementary manner to strengthen
effectiveness of enforcement by increasing consistency, improving communication,
cooperation and increasing clarity. This is probably less the case for policy package 1, which
includes voluntary measures that may not be adopted by all Member States and thus, in
practice, only partly address some of the problems identified.
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A full extension of the scope of the Regulations to cover LCVs under policy package 4 is
coherent with the other measures aiming to address the existing problems identified in the
problem definition. LCVs can be used to circumvent compliance with the two Regulations
and therefore an extension of the scope, whether full or partial, should help close this
loophole. At the same time though, authorities and hauliers affected may find that
implementation of the additional measures under the other policy packages (mainly 2 and 3)
can be more challenging and demanding if the extension of the scope takes place in parallel.
In that respect, a longer transition period may help mitigate any negative impacts.

As regards coherence with key EU policy objectives, several aspects should be considered,
such as the impact on the operation of the transport markets, including impact on transport
activity, impact on SMEs and social impacts, notably on working conditions.

Policy package 1 would not be expected to have significant impacts in terms of increased
coherence with other EU policies.

Policy package 2 would be expected to improve coherence with other EU policies. It would
have a positive impact on very small undertakings, in particular because of the mandatory
acceptance of electronic transport documents. Policy package 2 would also be expected to
have a positive impact on working conditions.

Policy package 3 would carry the risk of decreasing cabotage activity (in case the maximum
period is reduced to 4 days) and therefore having a possibly negative impact on the transport
market. Maintaining the 7-day period (while removing the maximum number of operations)
would probably have a small positive impact. Some burden on very small hauliers could be
expected through the establishment conditions (especially if these are not strictly proportional
to size), while a positive impact is expected in terms of working conditions and a reduction of
the incentives for business relocation and out flagging.

Policy package 4 would be expected to contribute to better working conditions linked to the
professionalization of the sector, while it also would carry a cost to very small hauliers. These
additional costs could be mitigated by reducing the requirements applicable to LCV operators,
without major loss in terms of the effectiveness of the measures.

As regards coherence with other relevant EU legislation, a number of measures under
consideration should have synergies in terms of helping to strengthen the enforcement of
social legislation, an area where further improvements are needed (Ricardo et al, 2015b).
There are interactions with existing provisions and enforcement mechanisms of the social
legislation (or with measures under consideration in the context of the parallel review process
of the social legislation that is ongoing™®). Overall, by strengthening enforcement and
improving cooperation in the context of Regulation (EC) No 1071/2009 and 1072/2009 the
proposed packages should contribute to strengthening the effectiveness of social legislation
while in parallel benefiting from synergies that can lead to cost savings. Policy packages 2
and 3 are the most relevant in that respect.

In terms of the Posting of Workers Directive (96/71/EC), possible clarifications of the posting
rules applicable to road transport have been considered as part of the time-based approach.
While there are some interactions due to the impact of the posting rules on cabotage activity,
overall the clarification of posting rules for road transport makes little difference to the
assessment of impacts of all of the packages and does not change the preference ordering of
the policy packages.

118 See annexes 7 and 9.
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No significant coherence issues have been established regarding the interaction between the
different policy packages and the Combined Transport Directive or the Tachograph
Regulation.

6.3 Conclusion — preferred policy option

The preferred policy option is a combination of policy package 3 (7 days cabotage) and
policy package 4b (partial extension of Regulation (EC) No 1071/2009 to LCVs)**°.

It is overall the most effective option, particularly in terms of reducing illegal cabotage and
letterbox companies. Policy Package 3 with the scenario of maximum 4 days of cabotage is
expected to have a significant negative impact on cabotage activity. However, maintaining the
current number of maximum days (7) while removing the maximum number of operations has
a small positive impact in terms of cabotage activity and improves enforceability while
reducing some costs for businesses. Alternative maximum periods for cabotage (5 and 6 days)
will have a less negative impact on cabotage activity than a reduction to 4 days.

In relation to policy package 2, policy package 3 (7 days cabotage) is significantly more
costly for businesses, because of the expected increased costs for operators originated by the
stricter criteria for a stable and effective establishment. However, for the reasons mentioned in
section 6.1 this cost can be significantly reduced by not implementing the full list of criteria
foreseen under policy measure 18. Retaining only the least costly criteria, such as being
subject to the fiscal system of the Member State, keeping the business documents in the
operating centre and having assets which are proportional to the size of the activity, while
eliminating the most costly criterion, namely the requirement for commercial contracts in the
Member State of establishment, is expected to reduce the overall cost of the measure by at
least 70%. As mentioned in section 5.1.1, the requirements for core business documents to be
held in the office and for the operator to be subject to the fiscal system of the Member State
are expected to trigger no additional costs. Additionally, the costs are expected to be borne
essentially by non-compliant and "lightly" established operators (those which do not yet
comply with the new criteria), while well-established hauliers will bear little or no extra costs.
Finally, the measure has a considerable positive effect in terms of reducing the risk of creation
of letterbox companies (10%), which leads to more balanced conditions for competition
between resident and non-resident hauliers and is a core intended effect of the intervention. It
is therefore considered that the extra costs to businesses are compensated by the additional
effectiveness of the measure (see table 10 below). Overall the preferred option is expected to
lead to lead to significant uptake of the measures by Member States. Besides from the
measures intended to ease enforcement and make it more efficient (mainly policy package 2),
the revised cabotage restrictions are expected to make enforcement much easier and
straightforward.

Finally, horizontal policy package 4 has significant benefits in terms of professionalization
and quality of the LCV sector and also contributes to fair competition between HGVs and
LCV. The (partial) extension of the Regulations to LCVs is expected to have a "dragnet
effect” on compliance with other road transport rules. Policy package 4 also improves
coherence in the application of the rules to the EU freight sector for hire and reward. On the

119 This includes: 1) measures intended to clarify the existing rules and improve enforcement (e.g. clarify the possibility of

"groupage™ transport in cabotage, minimum number of cabotage checks, facilitate cross-border checks of establishment
provisions); 2) substantive changes in the Regulations (e.g. changing the cabotage restrictions by allowing for an unlimited
number of cabotage operations within 7 days, further criteria for stable and effective establishment); and 3) partial extension
of the scope of the rules to LCVs, i.e. extending the financial standing and stable and effective establishment criteria of
Regulation (EC) No 1071/2009 to LCVs.
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other hand, it carries additional costs for businesses and for enforcement authorities (even
though the number of operators affected is limited). The partial extension of the rules to LCVs
(such as reduced requirements for financial standing in relation to Regulation (EC) No
1071/2009 and proportionate establishment criteria) under policy package 4b appears
preferable to a full extension of the scope. It is less costly for business, while still providing
largely similar benefits in terms of the addressing the issue of unfair competition and potential
to circumvent the provisions of the Regulation. As explained in section 1.4.4 around half of
the Member States already apply fully or partly Regulation (EC) No 1071/2009 to LCV
operators and others are considering taking similar action. Although the available evidence in
relation to the extent to which LCVs are being used, in particular in international transport, is
relatively limited, there is growing concern by Member States in this respect, which is
reflected in the fact that they are unilaterally extending the Regulations to operators using
LCVs. It is therefore considered appropriate to take preventive action in this area, although a
full extension of the Regulations to LCV operators is considered excessive at this stage, given
the high cost that this is expected to trigger for operators.

The preferred options are proportionate to the problems that have been identified and they do
not go beyond what is needed to solve them. A particular issue might be raised regarding the
proportionality of policy package 4b, given the lack of quantitative data to establish the
problem. However, it is considered that a "light touch approach™ to regulation of LCVs is
proportionate and no further action in this regard is to be considered before more solid data is
gathered in the context of a close monitoring of the evolution of LCVs in road transport (see
section 7).

As mentioned in section 1.1, this impact assessment concerns a REFIT initiative, one of the
key objectives of which is to reduce the regulatory burden for private operators. However,
measures intended to improve enforcement, for example, do not have a direct impact on
business costs, but rather an indirect impact in terms of fairer competition and therefore a
better competitive position for compliant hauliers.

The following table summarises the expected impacts of the preferred option on business
costs ("REFIT balance")..

Table 10: "REFIT™ balance of the preferred option (Figures provided represent Net Present Values for
the period 2020-2035 in million Euros; Costs are shown as positive figures and savings are shown as
negative figures)

Policy measures Range of

quantitative impacts

Qualitative assessment/comments

Preferred policy < -€5,195 to -€6,940

package

The combined savings for businesses from the preferred option
would be lower than those from policy package 3 (7 days cabotage)
alone. However, they would not be much lower, given that: 1) the
expected increase in operating costs for LCV operators from policy
package 4b affects only between 4% and 20% of road freight
operators; 2) the average turnover and operating costs of LCV
operators are much lower than those of HGV operators.

In particular:

Measures linked to -€5,969 to -€8,849
the strengthening of
enforcement

(starting from policy

package 2)

Policy package 2 leads to very high savings for businesses, due
mainly to the mandatory acceptance of electronic documents.

Measures linked to
substantial changes in
the Regulations
(policy package 3
with 7 days cabotage)

-€2,726 to -€5,246

The quantitative estimate is based on the assumption that a partial
application of the additional criteria on establishment (excluding the
most costly measures) would reduce the cost of the policy measure
for businesses by 70%. The estimate corresponds to all measures of
policy package 3 and only partial application of establishment
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criteria with the less costly criteria (being subject to the fiscal system
of the Member State, keeping the business documents in the
operating centre and having assets which are proportional to the size
of the activity).

Implementing full list
of criteria for stable
and effective
establishment

€10,810to0 €12,010

The full application of the list of criteria for stable and effective
establishment generates very significant costs for businesses. However,
the application of only some of the criteria (excluding the ones which are
considered to generate more costs), leads to much lower additional costs
for businesses. Thus, the actual impact on business costs is expected to
be much lower than the quantitative estimate (by 70%). Moreover, the
additional costs are supported by illegally established hauliers and
"lightly established" hauliers only, thus leading to a competitive
advantage for compliant hauliers and to more balanced conditions for
competition between resident and non-resident hauliers.

Measures linked to
policy package 4b

4%-10% increase in
operating costs for
23,000-114,000

The quantitative estimate is based on the assumption that a partial
extension of Reg. 1071/2009 to LCVs would generate 50% less costs
for businesses than a full extension thereof.

operators

7 How would actual impacts be monitored and evaluated?

The evaluation arrangements of the impacts of this initiative, as well as the identification of
the operational objectives and monitoring plan for the preferred options are presented in detail
in annex 8.

These have been developed on the basis that policy package 3 (7 days cabotage and with only
partial extension of the criteria on stable and effective establishment), in combination with
partial extension to cover LCVs (policy package 4b) is the preferred policy option.

A set of operational objectives were derived from the respective generic and specific
objectives of the initiative, which reflect the nature and type of measures adopted.

The monitoring framework foresees, in particular, the need for reinforced monitoring and data
collection about two issues: 1) the level of use of electronic documentation and smart
tachographs; 2) the level of use of LCVs in domestic and international transport.

Data on the former issue is important to measure the actual impact of the two respective
policy measures on the level of cost savings for operators (expected to be very high in the
case of the mandatory acceptance of electronic transport documents).

As regards the latter issue, while the preferred option is to extend partially Regulation (EC) no
1071/2009 to LCVs, it is acknowledged that the existing information on the prevalence of this
type of vehicle in national and international transport for hire and reward is not sufficient to
support a precise regulatory framework for these vehicles. Therefore, close monitoring and
data collection is necessary to follow the market trends in this respect, in order to support
timely policy making.

The monitoring of these two issues will be done through a combination of national data
gathering and a specialised study to be contracted by the Commission. This monitoring should
start immediately after the entry into force of the Regulations.

The future evaluation of the intervention should look at whether it has led to a decrease in the
level of illegal cabotage and the number of letterbox companies and whether it has had an
impact on regulatory costs for businesses (in particular LCVs) and enforcement costs for
authorities. Assuming that the Regulations would enter into force in 2020, a first evaluation
could be performed in 2025. An indicative list of the key evaluation indicators could be:
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Illegal cabotage: percentage of illegal cabotage operations in overall cabotage
operations as reported by Member States once every two years. The preferred option
is expected to lead to a reduction of illegal cabotage of around 60%, once the required
share of cabotage checks are reached. A reduction of more than 30% in this rate 5
years after the Regulations enter into force could be considered as a positive outcome.

Letterbox companies: the percentage of illegally-established hauliers detected by
Member States in proportion to the number of hauliers checked, as reported by
Member States every two years. The preferred option is expected to lead to a
reduction in the risk of creation of letterbox companies of around 10%, through
improved cooperation between Member States and strengthened establishment
criteria. A reduction of more than 5% in this rate 5 years after the Regulations enter
into force could be considered as a positive outcome.

Level of costs for businesses: the reduction in costs for businesses to comply with
the Regulations, as reported by hauliers in a survey to be conducted for the
evaluation. Several measures are expected to have a significant impact on regulatory
costs for businesses, notably the mandatory acceptance of electronic transport
documents. Overall, the preferred policy option is expected to save €5.2-€7 billion in
regulatory costs. A reduction of more than €3 billion 5 years after the Regulations
enter into force could be considered as a positive outcome.

Level of costs for LCV operators: the increase in costs for LCV operators to comply
with the Regulations, as reported by them in a survey to be conducted for the
evaluation. The partial extension of Regulation (EC) No 1071/2009 to LCV operators
is expected to lead to a 4%-10% increase in their operating costs. An increase of costs
within this bracket 5 years after the Regulations enter into force could be considered
as a positive outcome.

Level of costs for national authorities: the increase in enforcement costs for national
authorities, as reported by them in a survey to be conducted for the evaluation.
Several measures are expected to have an impact on enforcement costs for national
authorities, such as the minimum number of checks of compliance with the cabotage
provisions, the increase in the amount of information available in ERRU and the
improvements in the risk rating systems. Overall, the preferred policy option is
expected to trigger additional enforcement costs of €55.8-€170 million. An increase
of less than €100 million 5 years after the Regulations enter into force could be
considered as a positive outcome.

Take-up of electronic transport documents: percentage of electronic documents
used by hauliers compared to paper documents, as reported by Member States on the
basis of the results of road side checks. This indicator is also driven by external
factors (e.g. ratification of eCMR protocol by Member States) and thus the impact of
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the Regulations should be expurgated from these factors. An increase in the use of
electronic transport documents of 10% which can be attributed to the Regulations 5
years after they enter into force could be considered as a positive outcome.

Level of cabotage activity: the level of cabotage activity as reported by Eurostat. The
preferred option (with 7 days of cabotage) is expected to be neutral in terms of the
level of cabotage activity and the intervention is intended not to substantially change
the cabotage penetration rate, in order to keep an adequate balance in terms of
competitive conditions. This indicator is also driven by external factors (e.g.
differences in wage levels between Member States, adoption and enforcement of clear
rules on the posting of workers) and thus the impact of the Regulations should be
expurgated from these factors. An increase or decrease in the cabotage penetration
rate of less than 15% which can be attributed to the Regulations 5 years after they
enter into force could be considered as a positive outcome.
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Annex 1: Procedural information concerning the process to prepare the impact assessment report
and the related initiative

Lead DG

The lead DG for this initiative is DG MOVE. This impact assessment report concerns two
initiatives with Agenda planning references 2015/MOVE/029 - "Access to the road transport
profession — Reg. 1071/2009" and 2016/MOVE/022 - "Access to the EU road haulage market
— Reg. 1072/2009".

Foreseen adoption date: 31 May 2017
Organisation and timing

The initiative was validated in March 2016 and the impact assessment work started
immediately afterwards. It lasted until April 2017.

The Inter-service Steering Group was chaired by the Secretariat-General with the close
involvement of DG MOVE. All consultations of the associated DGs were closely coordinated
between the two services. Besides from the current initiative (revision of Reg. 1071/2009 and
Reg. 1072/2009), the Inter-service Steering Group was in charge of the revision of Directive
2006/1/EC on the use of hired vehicles in international road transport.

The following DGs participated in the Inter-service Steering Group: LS, DG HOME, DG
ECFIN, DG CNECT, DG COMP, JRC, DG RTD, DG GROW, DG EMPL, DG ENV, DG
TAXUD and DG CLIMA.

Four Inter-service Steering Group meetings were held on 14 April 2016, 15 December 2016,
17 February 2017 and 5 April 2017

Consultation of the Requlatory Scrutiny Board

The Regulatory Scrutiny Board ("RSB") was consulted on 29 March 2017. The RSB issued a
positive opinion with reservations. The main points raised were the following:

e The Impact Assessment report did not sufficiently demonstrate the size of the
problems, in particular how illegal cabotage and letterbox companies affect the
market and how operations with light commercial vehicles ("LCV") are developing.

e This being a REFIT initiative, the scale of existing regulatory burdens should be
better quantified and their link to the proposed policy options better justified.

e The report should better explain the rationale and different components of certain
policy options.

e The report should explain better the interactions between this file and the initiative on
road social legislation.

These points were addressed in the following way:

e Additional quantitative and qualitative information was added in the problem
definition on the impacts of letterbox companies, illegal cabotage, regulatory burdens
for hauliers and enforcement costs for national authorities. This included, for
example, a rough estimation of the impacts of letterbox companies in terms of lost
revenues for the Member States where the hauliers should be established (i.e. the

! with the exclusion of meetings intended to discuss exclusively the revision of Directive 2006/1/EC.
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Member State where they actually operate). On illegal cabotage, a rough estimation
of the damage on compliant hauliers was calculated on the basis of the sanctions set
by Member States for cabotage infringements. The evolution of LCVs was improved,
but quantitative data remains limited.

e The REFIT nature of the initiative was further emphasised in the problem definition,
where a quantification of the regulatory burdens for hauliers and enforcement costs
for national authorities was retrieved from the ex post evaluation and from a study
performed in the context of the eCMR protocol. The impacts of the proposed policy
measures on regulatory costs are also better captured.

e Regarding the policy options, the rationale for the structure of the policy options was
improved and several policy measures were better explained.

e The interactions between this initiative and the initiative on road social legislation
were better explained in the problem definition and baseline. Notably, the relation
between this initiative, the ongoing revision of the Posting of Workers Directive
(Commission proposal already adopted) and the intended proposal concerning the
application of posting rules to transport, which is currently being considered under the
social initiative, were explained. The interaction in terms of impacts of the different
measures under the internal market and social file were also further explained,
whenever relevant.

Several other points which were revised:

e Regarding LCVs, it was better explained why this is an issue in the absence of solid
quantitative data. The link with ex post evaluation was included and the political
context was better presented. The preferred option of a "light touch approach™ and the
choice of criteria on access to profession extended to LCVs were also better justified.

e A series of indicators for the future ex post evaluation of the revised Regulations were
added.

e The policy measure concerning the pre-notification of cabotage was moved out of
policy option 2, leading to different impacts of the different policy options.

Data used in impact assessment and external expertise

The Commission sought external expertise in the economic field through a contract for a
support study with Ricardo et al. The findings of the support study fed into the final impact
assessment report®. In the course of the support study, a wide range of stakeholders was
consulted to confirm the scope and the magnitude of the problems and to provide their views
on the potential solutions to these problems®. This IA support study itself followed up from
the support study for the ex post evaluation of Regulation (EC) No 1071/2009 and Regulation
(EC) No 1072/2009 carried out by the same consultant®. In parallel to the external studies, the

2 [Insert link once published].

® See Annex 2 with the Synopsys report of the consultation activities for further details.

4 http://ec.europa.eu/transport/sites/transport/files/facts-fundings/evaluations/doc/2015-12-ex-post-evaluation-
regulations-2009r1071-and-2009r1072.pdf

This study was the main basis for the Commission's ex post evaluation of the Regulations:
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Commission services sought further expertise and input from stakeholders by means of
dedicated meetings throughout the impact assessment, an open public consultation®, as well as
a dedicated Road Transport Forum co-organised by the Commission and the European
University Institute (Florence School of Regulation) on 23 January 2017.

Other sources of data used included:

— Report on the State of the Union Road Transport Market (COM(2014)222) adopted in
April 2014,

— Draft Impact Assessment accompanying a possible proposal for a Regulation amending
Regulations (EC) No 1071/2009 and (EC) No 1072/2009 (April 2013; unpublished);

— Report of the High Level Group on the Development of the EU Road Haulage Market of
June 2012;

— Final reports by AECOM in preparation of the Impact Assessment above and the Report
on the EU Road Transport Market below (February 2014);

— EP study "Development and implementation of EU road cabotage™ of March 2013;

— Results of public consultation by High-Level Group in 2011;

— Member State reports on the activities of the competent authorities delivered to the
Commission under Article 26 of Regulation (EC) No 1071/2009;

— Member State reports on the activities of the competent authorities delivered to the
Commission under Article 17 of Regulation (EC) No 1072/2009 (unpublished; fed into the
Report on the State of the Union Road Transport Market prepared by the Commission
mentioned above).

https://ec.europa.eu/transport/sites/transport/files/swd20160350.pdf

® http://ec.europa.eu/transport/modes/road/consultations/2016-review-road-regulations_en
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Annex 2: Stakeholder consultation synopsis report

1. Introduction

This report provides a summary of the outcomes of the stakeholder consultation activities
which were carried out as part of the study to support the impact assessment.

It provides a basic analysis of the range of stakeholder groups that were engaged in those
activities and a summary of the main issues which they raised.

The objectives of the consultation activities were to:

Provide to the wide public and stakeholders an opportunity to express their views on
the importance and severity of the problems and issues related to the current legal
framework, as identified in the ex post evaluation study, in order to help formulate and
refine the problem definition;

Gather specialised input (data and factual information, expert views) on specific
aspects of the legislation from the enforcement community and from the industry; and

Gather input (data and/or estimates, expert views) on the expected impact and level of
support of a set of measures intended to address issues and problems identified in the
current legal framework.

The consultation activities included:

An open public consultation organised by the Commission services which was
launched on 15/06/2016 and lasted until 15/09/2016 (12 weeks);

An SME panel survey organised by the Commission services launched on 26/09/2016
and which lasted until 11/11/2016 (8 weeks);

A survey of road transport operators organised by the consultant responsible for the
support study, which was launched on 07/11/2016 and remained open until
16/12/2016 (6 weeks);

A survey of national authorities responsible for implementation and enforcement of
the legal framework organised by the consultant responsible for the support study,
which was launched on 07/11/2016 and remained open until 16/12/2016 (6 weeks);

31 telephone interviews with a number of stakeholders, including industry
representatives, trade unions, national authorities and individual hauliers conducted by
the consultant responsible for the support study and its partners, which took place
during the period 15/11/2016 to 13/1/2017,

Stakeholder seminars and discussions at several different events.

2. Methodology

2.1. Open public consultation (OPC)

The objectives of the OPC were to help verify the problems faced by the sector, as identified
in the ex-post evaluation, validate the objectives of the possible policy intervention and obtain
the opinion of stakeholders on the appropriateness and expected impacts of the possible policy
measures to address those problems.




A total of 175 responses were received, covering a variety of stakeholder groups, as shown in
Table 2-1.

Table 2-1: Classification of stakeholders responding to the public consultation

Medium and large hauliers (road transport 23 13%
and shipping enterprises with 50 or more
employees.)

Small hauliers (road transport and freight 18 10%
forwarding enterprises with 49 or fewer

employees)

Logistics industry representatives 17 10%

(associations representing shipping, freight
forwarding and combined transport mode
enterprises)

Associations representing road transport 33 19%
workers and individual workers

Transport operators’ associations 48 27%
(associations representing road transport

operators, the transport chain and

contracting authorities)

National authorities and relevant 18 10%
associations (enforcement authorities,

national ministries and Inter-governmental

organisation)

Other 18 10%
Total 175 100%

Notes: “Other” is based on the respondents’ choice and includes: Non-governmental transport organisations (five
respondents), individual citizens and consumers (four respondents), consultancies (two respondents), trade associations (two
respondents), a motoring organisation, a tachograph analysis provider, an association representing SME’s and a national
business organisation.

Responses were received from respondents residing in, or organisations based in, 22 EU
Member States (Austria, Belgium, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Hungary, Italy, Latvia, Lithuania, Malta, Netherlands, Portugal, Poland, Romania,
Slovenia, Slovakia, Spain, Sweden and the United Kingdom), as well as from Serbia,
Switzerland and Norway. 65% of responses were from EU-15 Member States.

Moreover, as part of the public consultation 22 position papers were received from a variety
of stakeholders including industry associations, workers organisations, national authorities,
enforcement organisations, NGOs and experts.

2.2. SME Survey

The Commission SME panel survey focussed on issues around the use of light commercial
vehicles (LCVs) in road transport and the potential impact of policy measures related to the
extension of the scope of the legal framework to cover LCVs.

A total of 17 responses were received, including 7 providers of road freight transport services
using owned or hired vehicles for hire and reward, 7 firms that use owned or hired goods



vehicles for the transport of their own goods ("own account operators™) and 8 users of road
freight transport services®, as shown in the table below.

The respondents represented a range of firms operating domestically and internationally, from
six different Member States. The majority of the responses came from firms with less than 10
employees (11 respondents, 65%). Only 5 respondents (29%) were firms with 10-49
employees and there was only 1 response (6%) from a firm with 50-249 employees. The small
sample size made it difficult to draw significant conclusions from the SME survey.

2.3. National Authority and Haulier Surveys

In the course of the study, by the consultant responsible for the support study carried out two
surveys: one of national transport ministries and national enforcers and one of individual
hauliers.

The survey of authorities aimed to obtain the views of the national authorities on the
proposed policy measures in terms of their expected impact on the implementation and
enforcement of the legal framework and to obtain data or estimates of the possible costs for
authorities from the proposed measures. A total of 18 responses were received, covering 16
Member States’ and 1 from Euro-Contrdle-Route.

The survey of hauliers was intended to obtain relevant data from transport operators on costs
and characteristics of operations that could be used in the assessment of the impacts (as part
of the baseline scenario) and also their views and estimates on the costs or savings from the
policy measures under consideration.

A total of 80 firms responded to the survey of hauliers. As Table 2-3 shows, the majority of
the responses were received from two EU-13 countries - Poland (39% of the responses) and
Bulgaria (31% of the responses). Responses from EU-15 countries were limited despite the
fact that national associations in a number of them (DE, DK, IE, UK, FR) encouraged their
members to contribute. Overall, the number of responses is considered low, although it still
provides a basis for assessing impacts of different measures and, critically, making
comparisons between hauliers based in EU15 and EU13 Member States.

Table 2-2: Responses to the hauliers’ survey

EU13 55 69%
Poland 31 39%
Bulgaria 24 31%
EU15 25 31%
Belgium 13 16%
Denmark 2 3%
France 1 1%
Germany 7 9%
United Kingdom 1 1%
Ireland 1 1%
Total 80 100%

® Respondents could indicate more than one type of activity. Some hauliers operated both for hire and reward
and for own account. This is why the total number of hauliers having responded (17) does not match the sum of
the respondents in each category

"BE, BG, CY, DE, EE, EL, FI, HR, HU, LU, LV, NL, PL, RO, SE, UK.
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2.4. Stakeholder interviews

The telephone interviews included 5 initial exploratory interviews (three EU-level
organisations and two national enforcement authorities) to get information necessary to
prepare the effective consultation activities, followed by 31 more semi-structured telephone
interviews covering a range of stakeholders across the EU — at national and EU level (see
Table 2-4).

The aim of the interviews was to gather more detailed insight on the stakeholders' experiences
with regard to the different measures under consideration, obtain data or estimates on costs
and views on possible issues and difficulties that may arise in relation to each measure. In
some cases, the interviews built on the input provided by the same stakeholders to the survey
of authorities or hauliers.

Table 2-3: Summary of interview programme

Transport Company 4 BG, DE, DK, ES
International transport Companies 1 EU wide
National Transport companies Associations 16 BG, CZ, DE, DK,
ES, FR, IT, LV, NL,
PL, RO, UK

National Authorities (Transport  Ministries and 6 BG, DE, LV, PL,
Enforcement Authorities) RO, UK
International Association of Transport Companies 2 EU wide
Total 31

2.5. Seminars and other discussions

The Commissioner in charge of Transport Policy and DG MOVE organised several
stakeholder seminars, meetings and other events during the course of the ex post evaluation
and impact assessment of this initiative, involving the social partners. They also participated
in several initiatives organised by the social partners, notably:

e Seminar on internal market policy initiative in September 2015;

e Meeting between Commissioner Bulc and the European Transport Workers Federation
(ETF) on 17 December 2015;

e ETF working group meeting on 13 January 2016;

e Sectorial dialogue committee in road transport on 19 January 2016;

e ETF meeting as part of the targeted consultation on the ex-post evaluation of social
legislation in road transport on 15 March 2016;

e Sectorial dialogue committee on road transport on 15 June 2016 and 16 November
2016;



e Florence Road Transport Forum on 15 July 2016 organised by the European
University Institute, with the participation of Commissioner Bulc and follow-up
seminar on 23 January 2017;

e Meeting between Commissioner Bulc and ETF on 24 January 2017.

The objective of these initiatives was to involve from an early stage the social partners in the
discussions, so that their input was taken into account in the design of the possible policy
intervention.

2.6. Conclusions and limitations

The objectives of the consultation activities have been largely achieved. All relevant
stakeholders groups representing all EU Member States have been consulted and most
provided their views, together with some quantitative information, where available, related to
existing issues and the policy measures under consideration.

The information collected corresponded in general to the objectives and expectations of the
consultation activities defined for each stakeholder group, although in a number of cases
stakeholders were unable to quantify the expected costs or savings of the proposed measures.
Furthermore, the number of responses to some of the consultation activities were below
expectation. The responses to the SME panel survey were limited (17) and as a result it was
not possible to draw significant conclusions from the analysis of the responses. The responses
to the hauliers survey were also relatively limited (80) and the majority of the responses were
received from two Member States - Poland (39% of the responses) and Bulgaria (31% of the
responses). Still, it provided a basis for assessing impacts of different measures and, critically,
making comparisons between hauliers based in EU15 and EU13 Member States. The targeted
interviews with individual firms and other stakeholders helped address some of these data
gaps, at least to some extent.

3. Summary of input

3.1. Stakeholder input on problems with current legislation

Stakeholders provided significant input that helped validate and elaborate the definition of the
problem and the areas where changes are considered necessary. Input in this area came
primarily from the OPC and the SME panel survey and to a lesser extent from the other
stakeholder engagement tools used.

The sections below summarise the inputs provided that covered the problems and what are
considered to be the underlying causes and drivers of these problems.

e Presence of an uneven playing field between resident and non-resident operators;

e High regulatory burden of current legal framework;

e Inconsistent and ineffective enforcement of the legal framework;

e Differences in the implementation of the rules among Member States in a number of
areas.

3.1.1. Factors undermining fair competition between resident and non-resident transport
operators

The majority of stakeholders supported the view that letterbox companies represent a
problem. Among the OPC respondents, 43% considered it widespread practice for operators
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to set up subsidiaries that do not actually conduct their own operations and only 9% indicated
that this is only a minor issue. The most concerned groups were road transport workers’
associations, small hauliers and individual workers. It was largely felt that this leads to a
competitive disadvantage for hauliers from some Member States, with 70% of responses
indicating this.

As regards cabotage, 126 respondents (75%) to the OPC questionnaire considered that the
cabotage rules are insufficiently clear with little variance of opinion between respondent
groups. The underlying reasons for the presence of illegal cabotage are considered to be
inconsistent enforcement and lack of clarity of rules.

3.1.2. Regulatory burden of the current legal framework

There are different views among stakeholders as to the regulatory burden of the legal
framework. 43% of respondents (65 out of 153 respondents) consider the costs of compliance
for transport operators to be at least important, whereas 62 respondents consider the costs to
be of little importance or not significant at all. Hauliers, national authorities, and consumers
consider the compliance costs for transport operators are important. Medium and large
hauliers display the greatest agreement, with 13 of 18 respondents (72%) considering these
costs as at least important to road transport operators (4 respondents suggested they were very
important). By contrast, responses from associations representing road transport workers and
individual workers consider the costs to be of little importance, with 10 of 16 respondents
indicating this. Whereas respondents did not report on the reasons why they think that costs
for hauliers to comply with the Regulations are high or not, it can be presumed that hauliers
are in a better position to judge about the importance of the costs they incur to comply with
the Regulations than other categories of stakeholders. This could be the situation in particular
in the case of drivers hired by medium and large hauliers, who are less acquainted with the
administrative and accounting parts of the business.

Respondents from EU-13 Member States felt that the costs of compliance are more important
for road transport operators. 25 of 32 respondents (78%) from EU-13 States felt the costs to
be at least important, whereas, by contrast, only 27 of 90 respondents (31%) from EU-15
States felt the same way. This is also a picture from the hauliers survey where, according to
the input provided, only 4 out of the 25 (16%) EU-15 respondents considered the costs of
Regulation (EC) No 1071/2009 to be above 5% of their annual operating costs, while in the
case of EU13, 31 out of 55 (56%) respondents considered the costs to exceed 5%. In the case
of Regulation (EC) No 1072/2009, the respective answers were 4 out of 25 (16%) for EU-15
and 17 out of 55 (30%) for EU-13.

3.1.3. Inconsistent and ineffective enforcement of legal framework

Stakeholders pointed to a number of areas where there is inconsistent and ineffective
enforcement of the legal framework.

Lack of cooperation between Member States was identified as one of the underlying causes.
125 of 167 (75%) respondents to the OPC suggested there were at least some cases of
Member States not cooperating in relation with compliance with the stable and effective
establishment criterion. This view was consistent across all respondent categories, although
the share of those who believe that Member States in general are not cooperating well varies.
For example, respondents from associations representing road transport workers and
individual workers felt strongly that Member States are generally not cooperating (81% of
respondents), whilst only 19% of respondents from national authorities and relevant
associations agreed. 57% of respondents felt that this problem leads to a competitive
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disadvantage to hauliers from some Member States. This view was shared by all respondent
categories.

Significant variation in the level of control exercised by Member States with regards to
cabotage rules was another aspect identified by most stakeholders. 120 out of 167 respondents
agreed that there is significant variation (72%), with 51 respondents indicating there is very
significant variation. EU-15 and EU-13 based respondents showed similar patterns. The
majority of OPC respondents (99 out of 123; 77%) also felt strongly that this variation would
lead to a competitive disadvantage to hauliers from some Member States, where enforcement
levels may be more stringent.

Stakeholders agreed that the current requlations are difficult to enforce, with 119 of 168
(71%) indicated this and only 28 (17%) considering that the rules are easy to enforce. This is
also considered to lead to a competitive disadvantage for hauliers from some Member States,
with 98 of 125 respondents indicating that this has a very important impact. With the
exception of small hauliers, all other groups share the belief that the rules are difficult to
enforce. In particular, national authorities and the relevant associations overwhelmingly felt
that the regulations were difficult to enforce. 16 of 17 respondents from this category
indicated this. In general, respondents from both EU-15 and EU-13 agreed that the rules are
largely difficult to enforce. Only respondents based in France felt that these rules were easy to
enforce (17 of 20 respondents).

3.1.4. Shortcomings of the rules

Stakeholders provided input in relation to a number of aspects and issues where there appear
to be shortcomings. In relation to the implementation of Regulation 1071/1009, 43% of
respondents to the OPC questionnaire felt that the imposition of additional conditions on
access to the occupation of road haulier by some Member States constitutes a major problem
for the road haulage sector (75% felt it is a least a minor problem). This is a view broadly
shared by all the respondent categories to differing extents. Respondents from logistics
industry representatives and national authorities were least likely to consider this a problem.
Even in these cases, however, respondents felt that this constitutes at least a minor problem
for the haulage sector, reflective of the conclusion drawn from the overall distribution.
Additionally, this is a view shared by EU-13 and EU-15 based respondents, suggesting that it
is considered to be a widespread issue for the road haulage sector.

The respondents felt that the options left for Member States concerning the "good repute”
criterion constitutes a major problem. 70% of respondents indicated this, whilst only 4%
indicated that this was not a problem. This view is fairly consistent across all respondent
categories. Responses from small hauliers, association representing road transport workers
and individual workers felt most strongly that this is a major problem. The respondents also
felt that this has led to a very important impact on the equality of competitiveness of hauliers
across Member States, and important compliance cost considerations.

Variation of the sanctions for infringements of the Regulations between Member States is
another area where there are obvious differences. Most respondents (74%) to the OPC
questionnaire considered this to be a major problem and only 15% of respondents didn’t
consider this a problem. Most of the respondent categories tend to agree with this general
view. However, associations representing road transport workers and individual workers most
strongly oppose this conclusion. Both EU-15 and EU-13 based respondents had similar
response profiles. There is a consensus that this is a major problem for the road haulage
sector, with very few responses indicating that it is not a problem.
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3.2. Stakeholder input on policy measures considered

Stakeholders provided input on the level of support and expected impacts of the policy
measures under consideration. Input came from respondents to the OPC, the SME panel (in
relation to the extension of the scope of the Regulations) and from the surveys and the
interviews. An analysis of the input provided by stakeholders on the main (and more
controversial) policy measures (essentially those in policy packages 3 and 4) is presented
below.

3.2.1. Review of the criteria for stable and effective establishment

The proposal to review the criteria for stable and effective establishment to better ensure that
road hauliers have a real activity garnered a mixed response from the OPC respondents. 56%
of respondents agreed with the proposal to some extent (40% fully agreed), 37% expressed
some disagreement (34% didn’t agree at all). Disaggregation by stakeholder category yields a
set of differing opinions. Respondents from associations representing transport workers and
individual works were most in favour of the suggestion (16 of 21 responses expressed full
agreement). When the results are disaggregated by EU-13 and EU-15 groups, there is clearly
an opposing opinion prevalent between the two groups. Respondents from EU-15 MS were
more in favour of the criteria being reviewed, whereas respondents from EU-13 MS expressed
much more disagreement

Most interview respondents considered the proposed changes to the definition of stable and
effective establishment to be positive, however there was still a wide range of opinions on
each specific measure. In particular, many respondents indicated that the requirement that
core business documents can be accessed from the physical office, the requirement that the
operator be subject to the fiscal system of the Member State of establishment and pay taxes
relative to the revenues arising from its activity there and the requirement that the operator has
a transport manager, were already in place in many EU-15 Member States. The other two
proposed changes, namely the requirement that the operator has commercial contracts with
clients established in that Member State and the requirement that the operator holds assets and
employs staff in the Member State, were viewed positively by some respondents, but not
considered appropriate by others.

The respondents to the national authorities’ survey supported the proposed additional
requirements. Most respondents indicated a small or significant contribution to the reduction
of letterbox companies in their Member State from the addition of each proposed measure.
EU-15 based authorities were more likely to support these additions, compared to EU-13
based authorities. The authorities either did not know whether the measure would change the
costs for their organisation, or stated that the costs would stay about the same.

Respondents to the hauliers’ survey also agreed that these measures would help prevent
letterbox companies. Most significantly, 54 (68%) respondents supported the requirement that
the original hauliers licence, labour contracts and other core business documents can be
accessed from the physical office. All of the measures were more likely to be supported by
EU-15 based hauliers, compared to EU-13 based hauliers. Furthermore, the requirement for
core documents to be accessed from the physical office was also considered to have the
smallest impact on hauliers’ overhead costs, compared to the other options.

3.2.2. Review of cabotage rules

Stakeholders were asked to comment on the appropriateness and possible impacts of changes
to the definition of cabotage, including a removal of the maximum number of cabotage
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operations (currently 3), while reducing the maximum period for cabotage operations
(currently 7 days).

Respondents to the OPC gave mixed responses to the proposed changes. 27% of respondents
agreed with the measure, whilst 30% of respondents disagreed. Any conclusions drawn from
this question, however, are hampered by the large share of respondents who were unsure
whether this measure would be an acceptable solution. There is, however, large disagreement
between stakeholder groups. For example, of the 21 respondents from associations
representing road transport works and individual workers, 18 disagreed with the measure. By
contrast, only 3 of the 18 respondents from the medium and large hauliers stakeholder
category disagreed. 10 agreed with the measure, whilst the remainder were either unsure of
the impacts or held no view. The distribution of results is fairly similar when split by EU-15
and EU-13 Member States, suggesting that the location of the respondents is not indicative of
whether they agree with the measure.

A number of respondents (73) also provided more detailed comments on this topic, indicating
a very strong response rate to this part of the survey. For example, a number of respondents
interpreted the proposal as a step towards the liberalisation of the road haulage sector. This
would lead to a shift towards low-cost suppliers, thereby effectively sacrificing social and
working conditions in an effort to succeed in the market. The latter point about deteriorating
working conditions as a result of the proposed measure is echoed by several respondents.
Additionally, it was felt that domestic markets are likely to suffer due to the relaxation of the
cabotage rules, which would allow cost-cutting international suppliers to compete on
domestic levels across the EU. However, a few respondents indicated that removing the
restrictions could have a positive impact on the road haulage sector. It was suggested by
several respondents that it would introduce a degree of clarity for hauliers about the rules and
hence remove legal uncertainty.

The results from the interviews were clearer on this question. Nearly all respondents
interviewed agreed that removing the maximum number of cabotage operations would have a
positive impact, as they are very difficult to enforce. However, there was a wide range of
opinions on the time period over which cabotage operations should be allowed, ranging from
1 day to no limit. EU-15 based respondents favoured lower limits of 3 or 4 days for cabotage,
while EU-13 based respondents tended to suggest at least 7, with some suggesting a 10 or 14-
day period. Respondents to the hauliers’ survey considered that the removal of the maximum
number of cabotage operations, while keeping the time limit, would have a positive impact.
However, they expressed mixed opinions on the maximum period during which cabotage
operations should take place. 31 (39%) respondents indicated that a 7-day maximum period
would be appropriate, while a further 25 (31%) suggested other maximum limits ranging from
1 to 30 days. In general, EU-15 based respondents were more in favour of shorter maximums
than EU-13 based respondents.

There were some indications from the survey of hauliers that this policy would have an
impact on overhead costs due to a loss in flexibility to organise transport. The reported
weighted average increase in overhead costs due to this measure was 3.5%, with the bulk of
costs reported by EU-13 firms (5.2% weighted average increase) while the weighted average
reported costs for EU-15 firms was -0.8% from this measure (i.e. it would result in cost
savings). The responses to the survey did not directly elaborate on the underlying reasons for
these changes, but input from the interviews with industry associations suggested that
increases in overhead costs could arise because hauliers would find it more difficult to locate
appropriate loads within a 4-day limit, and compliance could be more challenging in larger
countries (NL, DK, CZ, BQG). This is also reflected in the responses to the hauliers’ survey
where it was suggested that cabotage behaviour in terms of number of trips and distance per
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trip would not substantially change under this measure, i.e. the limitation on cabotage activity
is more to do with the number of trips that can be physically carried out per day given the
distances involved and hence removal of the number of operations does not have a large
impact on cabotage activity parameters.

The national authorities’ survey respondents indicated a mixed view on these measures. Some
respondents thought that the measures would reduce the effectiveness of enforcement, while
others thought that it would increase the effectiveness. Furthermore, the respondents were
evenly split between the suggestion of 4 days and 7 days maximum period for cabotage
operations, whit several respondents also indicating other responses which varied from 2 days
to 10 days. Authorities were also divided on the suggestion of a minimum time waiting time
between cabotage periods, with some indicating 3 days, some 7, and some suggesting that no
limit should be in place.

3.2.3. Extension of scope to LCVs

In the case of Regulation (EC) No 1071/2009, overall there was very strong agreement with
this measure by the OPC questionnaire respondents. 57% of respondents who did not propose
alternative measures expressed full agreement with this, whilst a further 15% agreed to a
lesser extent. Only 19% expressed disagreement of any kind. Hauliers showed strong
agreement with the proposal (21 of 28 respondents from either small, or medium and large
haulier groups). When disaggregated by EU-13/EU-15, there are no significant differences.

The area where respondents felt this proposed measure would have the greatest positive
impact is on the working conditions within the haulage sector. 66% of respondents felt it
would have an overall positive effect, whereas, by contrast, only 5% felt it would have a
negative effect. The primary area where the measure was thought to have a negative impact
was on the administrative burden of public and enforcement authorities.

Most of the respondents to the SME panel survey agreed that the regulations should be the
same for all vehicle categories, and that the proposed requirements for LCVs would have no
effect on the use of LCVs, with some respondents saying that there may be a small increase in
costs for firms. All of the benefits suggested by the questionnaire were agreed with by a
majority of the respondents.

Respondents to the national authorities’ survey were quite evenly divided between agreeing
that the same requirements should apply for all vehicle categories and disagreeing that the
same requirements should apply in the case of LCVs. This differed from the overall trend
seen in the OPC, as a greater share of respondents disagreed with this policy option. All four
requirements were viewed equally, with the same number of respondents indicating
agreement and disagreement. However, when split by geographical location, EU-15 based
national authorities were more likely to agree with this option than EU-13 based authorities.

Most respondents to the hauliers’ survey indicated that the extension of the requirements to
LCVs would either increase their use of LCVs, or have no effect. Very few respondents
indicated that the extension would reduce their use of LCVs or result in them stopping using
LCVs. The responses varied depending on whether the haulier used LCVs or HGVs or both,
with LCV users the most positive about the extension, LCV and HGV users mostly expecting
no effect and HGV users finding the change not applicable.

The input from individual interviewees showed a similar response to the extension to LCVs to
that seen in the OPC questionnaire. A number of respondents commented that some Member
States have already extended the rules to LCVs to some degree (BE, NL, IT, FR). The
rationale for this focused on fairness of competition and safety. Further support to the
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extension came from industry representatives at EU-level (UETR; representing mainly small
hauliers) which referred to the important role in the professionalization of the sector brought
by these measures, pointing to the examples of Belgium and the Netherlands where such
measures are already in place. A similar argument was brought forward by the Czech and
Danish haulage associations and this is also very strongly supported by the hauliers. 45 out of
64 which responded to the specific question considered that the extension of Regulation (EC)
No 1071/2009 will ensure a greater level of quality of service of transport operators that use
LCVs. However, some respondents indicated that extending the requirements to LCVs would
be overly burdensome on enforcement authorities and SMEs which make extensive use of
LCVs.

Among interviewees, there were some suggestions that a partial extension would be more
appropriate, although there was no agreement as to which requirements should apply. Good
repute requirements were the most commonly supported, while a number of associations (NL,
DK, BG) suggested than financial standing requirements should be reduced in comparison to
HGVs. Less demanding requirements on professional competence were also proposed by the
Danish industry.

In the case of the extension of the scope of Regulation 1072/2009, overall OPC questionnaire
respondents agreed with this measure. 48% of respondents fully agreed with the proposal,
whilst a further 19% indicated slight agreement. Only 17% expressed some disagreement to
the proposal. When these results are disaggregated by respondent category, it is immediately
apparent that hauliers and transport operators (and associations) are heavily in favour of the
proposal. On the other end of the spectrum, national authorities and relevant associations and
the miscellaneous “Other” group were the least positive about this proposal. The main areas
where it is thought that this measure would have the greatest positive effect are on the
working conditions (61% of responses), job creation and growth within the haulage sector
(both 51%). There would also be a positive effect on SMEs (44%). Most of the SME panel
survey respondents also agreed that the regulation should be the same for all vehicle
categories. However, the respondents gave a more mixed opinion of the impact on costs and
use of LCVs for firms. While there appeared to be slightly more respondents who thought
there would be increased costs and a negative effect on LCV use, the small sample size makes
it difficult to draw any conclusions here.

The respondents to the national authorities’ survey were evenly split between agreement and
disagreement on this policy option. Both the requirement to hold a community licence and the
requirement on the limits of cabotage duration had similar responses. However, as above,
when split by geographical location EU-15 based national authorities were more likely to
agree with this policy option than EU-13 based authorities.

The hauliers’ survey respondents indicated mixed views on extending Regulation (EC) No
1072 to LCVs. More respondents identified a positive effect from the requirement for a
Community licence, than from the cabotage requirements, which was more likely to result in
a negative effect on LCV use. A weighted average increase in annual costs of operation of
1.9% for the Community licence and 2.8% for cabotage limits was identified by the
respondents. However, this figure was higher for EU-13 based respondents than EU-15 based
respondents, and diverged even further when split by vehicle use, with LCV users indicating
higher cost increases. That being said, most of the respondents agreed that extending
Regulation (EC) No 1072 to LCVs would ensure fair competition a minimum level of quality
of service.
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Among interviewees, there were fewer comments in relation to Regulation (EC) No
1072/2009, but they generally showed a similar response to the extension to LCVs in the case
of Regulation (EC) No 1071/2009. Concerns about the costs of using vans in the case of large
operators with a single base close to borders were expected by one large operator but it was
also commented that the use of LCVs in cabotage operations is very small. This was also
supported by some industry representatives (DK, UK), but was disputed by other industry
representatives (DE).
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Annex 3. Who is affected by the initiative and how

Stakeholders affected by the current situation

The following stakeholders have been identified as the main groups of stakeholders affected
by the existing problems in the market, as described in section 1 of the main report (problem
definition).

Transport operators: they are impacted by the factors undermining fair competition
between resident and non-resident transport operators. In particular, the shortcomings of
the rules, coupled with uneven montoring and control create opportunities and incentives
for certain companies to take advantage of lower standards in some Mermber States (or in
the extreme, to operate illegally) in order to reduce their costs and out-compete companies
that must comply with higher standards. For example, Ricardo et al (2015) reports a
weighted average cost advantage for letterbox companies of 10-30%, while the median
category was 10-25%. Within a highly competitive industry such as road transport, this
level of cost differential can be highly detrimental. Even short of the extreme case of
illegal letterbox companies, smaller differences in standards cause competitive distortion
in the highly competitive and price-sensitive the EU road haulage market. Those hauliers
that operate internationally are also affected by different interpretations of the rules, which
creates uncertainties and may lead to penalties for unintentionally breaking the rules. For
example, according to SDG (2013b), the UK enforcers have found that the main cause of
cabotage infringements is an inadequate understanding of the cabotage limitations.

National authorities: are affected by difficulties in enforcement and cooperation, which
lead to high enforcement costs and/or inability to effectively control compliance (as
outlined above in the sections on drivers and root causes). In addition, to the extent that
inadequate enforcement leads to illegal letterbox companies, national authorities also
suffer from losses of fiscal revenues, estimated at around €40,875 per truck per year
(Ricardo et al, 2015).

Drivers: are affected by illegal cabotage and illegal letterbox companies, which are often
(although not always) associated with criminal or dubious activities. This is an indirect
effect, since undertakings without stable and effective establishment (i.e. letterbox
companies) cannot be properly checked to the same extent as other undertakings —
increasing the risk of businesses being able to infringe the road social legislation without
detection and/or penalties. Impacts on drivers may therefore arise through poorer working
conditions, or losses in terms of wages and social protection, although the extent to which
they are affected cannot be quantified.

Customers of transport operators: are affected by the shortcomings of the rules, which
create different standards of service or less efficient transport operations that undermine
the efficient functioning of the Internal Market.

Stakeholders affected in case of adoption of the preferred option

The preferred policy option is policy package 3 which includes several measures intended to
strengthen enforcement (policy package 2) and 3 further measures which would in addition
substantially change the existing legal framework: review of the cabotage rules, revision of
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the conditions for stable and effective establishment and laying down co-liability principles
for shippers and freight forwarders. The horizontal policy package 4 (extension of rules to
LCVs) is also preferred, but only to the extent that Regulation (EC) No 1071/2009 is partially
extended to LCVs (reduced financial standing requirement and proportional stable and
effective establishment criterion).

The practical implications of the initiative for a representative road haulier and for a typical
national enforcement agency, which are the most affected stakeholders, are further discussed
below.

Road haulier

Hauliers involved in international traffic would have an incentive to move to electronic
consignment notes as a consequence of the measure obliging enforcement authorities to
accept these in international traffic, in order to benefit from the expected savings. This could
represent an initial investment (estimated to be between €170 and €2,500 euros). Although
this is not an obligation, it is expected that this move would be implemented in a relatively
short timescale (first or second year from entry into force of the legislation) given the
significant potential gains.

The policy measure involving changes to the reference points for stable and effective
establishment would affect only some hauliers. A significant (but unmeasurable) proportion
of hauliers would already comply with the establishment criteria, in particular those which are
effectively established in a Member State. Hauliers which do not yet fulfil all of the
establishment criteria or which have created letterbox companies would need to ensure that
their establishments comply with the rules. This could involve costs, for example in
requesting a tax number from the Member State of establishment (in case this is not yet
required in the Member State concerned), hiring personnel in order to ensure that the level of
staff is proportionate to the activity or transferring the different business documents to the
operating centre (in case this is not yet required in the Member State concerned). Since the
criteria would ensure strict proportionality according to the size of the haulier, it is not
expected that very small undertakings would bear disproportionate costs. For example, self-
employed drivers or small hauliers would not need to have an office as operating centre (it
could be their house), hire any personnel or invest in assets (parking places, maintenance
facilities, etc.) to justify their effective and stable establishment. These potential costs would
have to be incurred by the affected hauliers ahead of the entry into force of the new
provisions, since they would be subject to potential inspections by the national enforcement
authorities from day 1.

The policy measure involving a change in the cabotage rules (unlimited number of operations
allowed within a reduced time period) would affect all hauliers involved in cabotage (as
mentioned in section 1.1 above cabotage accounts for just over 2% of national transport
activity) from the day when the new rules entered into force. This could potentially require
some adaptation of operating behaviour from the concerned hauliers. For example, hauliers
could look for a tighter time schedule for cabotage operations following the international
carriage: shorter-distance operations, operations starting closer to the place of unloading of
the international carriage, less time gaps between consecutive cabotage operations, etc.
Transport operations are typically contracted and organised at relatively short call, in
particular national operations such as cabotage. Thus, it is not expected that the process of
adaptation to the new rules would have to be prepared a long time in advance of their entry
into force.

Laying down co-liability principles for shippers and freight forwarders when they knowingly
commission transport services from hauliers which infringe the rules would potentially lead
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freight forwarders and shippers to better select the transport companies they work with and
not to contract hauliers with bad reputation or a history of infringements. This would lead to
more business for compliant hauliers and less to non-compliant ones. The extent of these
effects is however unmeasurable. In any event, this measure is not expected to have any
immediate or direct impact on the typical haulier.

The extension of some of the criteria on access to the occupation of road haulier to operators
using LCVs is expected to potentially affect between 19,000 and 97,000 hauliers (see section
5.1.1 of the main report). However, within this figure a substantial amount of hauliers
(unmeasurable) will already comply with the criteria on financial standing and stable
establishment (as revised under the preferred option). This is the case in particular given that
the financial standing threshold would be much lower than the one for operators using HGVs
and the establishment criteria would be strictly proportional to the size of the undertaking.
The most affected hauliers would be those which are either in a very week financial position
or which do not yet fulfil all of the establishment criteria (or even letterbox companies). As
regards costs of alignment with the new rules, as mentioned in section 5.1.1 these could be
significant. They would also have to be incurred ahead of the entry into force of the new
provisions, since they would be subject to potential inspections by the national enforcement
authorities from day 1.

National enforcement agency

As mentioned in section 5.1.4 of the main report, national enforcement agencies would need
to incur significant costs in order to adapt to the new policy measures which involve
strengthened enforcement.

Measures regarding common training of enforcers and joint controls would require significant
preparation and would thus be expected to be prepared ahead of their entry into force.
However, these measures would be in terms of "minimum amount per year" and therefore
could be envisaged for the end of the year following the entry into force of the new rules.
They could represent annual costs of between €2.5 and €4.2 million (common training of
officers) and between €0.07 and €0.21 million for joint cross-border controls) for the whole of
the EU. Each national enforcement authority would incur a part of these costs in proportion to
its staffing level.

Measures dealing with the extension of information in ERRU and making this information
available to roadside officers would also require some preparation ahead of their entry into
force. Insofar as the additional data to be added in ERRU is not immediately available to
enforcement agencies, it would have to be gathered from other databases or from the hauliers
themselves (however, the required data would be expected to be readily available). The initial
set-up costs are estimated to be around €55,000 for a small register and €550,000 for a large
register. The yearly maintenance costs associated with keeping this information up-to-date are
estimated to be around €5,000 for a small register and €55,000 for a large register. The
obligation to make certain information in ERRU available to roadside officers by 2019 is
already foreseen in Implementing Regulation (EU) 2016/480 and thus making this further
information available does not require additional time or one-off investment cost for
implementation.

Establishing a minimum number of checks of compliance with the cabotage provisions would
have a cost for enforcement agencies which are currently under the proposed threshold. The
estimated cost is up to €15.5 million per year for the whole EU-28 (3% of cabotage operations
based on an estimated 34% of foreign vehicles controlled being involved in cabotage and on
an average 210 Km per cabotage operation). In order to get to the amount which would have
to be supported by each enforcement body, this figure would then have to be split between
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those agencies which do not currently respect the 3% threshold and according to the amount
of cabotage in the respective Member State. This cost would have to be incurred as from the
entry into force of the new rules. No prior preparation would in principle be needed, except if
resources are insufficient to implement the new rule, in which case further resources would
have to be hired in advance.

The policy measures involving_changes to the risk rating systems, i.e. opening up of the
national risk rating systems to other Member States, mandatory adoption of a common
classification system to indicate risk levels and setting minimum common data to be included
in the risk-rating systems, may require significant time and effort to implement. These
measures may face language barriers, IT development requirements, management of access
rights, etc. The respective yearly maintenance costs are estimated at €0.4 million for the EU-
28, but no quantification was available for the initial set-up costs. These set-up costs would
need to be incurred ahead of the entry into force of the new rules.

The introduction of a maximum time period to reply to questions from other Member States
about establishment provisions and the mandatory use of GNSS digital tachograph for control
of cabotage are not expected to generate any additional costs or preparatory work ahead of
entry into force.

As regards the mandatory acceptance of electronic consignment notes by enforcers, the set-up
costs are expected to be limited and no preparatory work is needed.

As regards policy package 3, the revision of the reference points for establishment, change in
cabotage provisions and inclusion of cabotage in the classification of serious infringements
leading to loss of good repute are also not expected to have any major impact on enforcement
costs or on require any preparatory work by enforcers.

As regards the partial application of Regulation (EC) No 1071/2009 to LCVs (policy package
4), this is expected to represent an additional yearly cost for all EU-28 enforcers in the range
of €0.3 to €1.5 million. This would be split by enforcement agencies in proportion to the
number of registered hauliers using exclusively LCV established in each Member State.
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Annex 4. Analytical model used in preparing the impact assessment.

The analysis of impacts covers the baseline scenario and all policy options (PO). The key
economic and social benefits and costs are captured quantitatively at a level of detail
consistent with the available data. Other impacts are quantified where evidence suggests there
are sufficient material and data available to enable quantification, otherwise they were treated
qualitatively.

Based on a set of assumptions, an analytical tool was developed by the external consultant to
assess the development of the baseline and the assessment of the effect of various policy
measures and options within a 15-year span (from 2020 to 2035). This analytical tool aims at
quantifying the industry responses to changes in the Regulations.

The focal element of the tool is the cost model, which is intended to provide an indication of
the cost base for alternatively domiciled hauliers operating in their own Member State or
other Member States. The cost model was fed by variables that define operating costs for each
haulier and access costs to the defined jurisdiction.

Several key variables have been quantified in the baseline, as follows:

1. Cost differentials between transport operators;

Level of legal cabotage operations across the EU;
Expected level of illegal cabotage operations;
Expected level of letterbox companies across the EU;
Regulatory costs; and

Level of use of Light Commercial Vehicles in road freight transport that fall outside
the scope of the legal framework.

o s wn

The first four key variables are incorporated into an overarching modelling framework, which
has been used to construct the baseline - see Figure 3-1. Further details, calculations and data
sources are provided in the following sections, and in Annex B.

Figure 3-1: Modelling framework for analysis of cost differentials, cabotage (legal and illegal) and
letterbox companies
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1. Cost differentials between transport operators
Domestic haulier operating costs

The operating costs considered in the model can be categorised into two main types:
e Variable costs that depend on vehicle mileage: These costs vary with the use of the
vehicle, including:
Fuel costs;
Tyre costs;
Maintenance & repair;
Insurance; and

Driver costs — including salary, bonuses and social security contributions (e.g.
pensions)

e Fixed costs that are independent of vehicle mileage: Values for these cost items are
typically provided on an annual basis, including:

o Ownership taxes (excise duty, axle tax);
o Vehicle financing & possession costs;

o O O O
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o Overhead costs (costs taken on by a haulier to operate the business, regardless
of revenue. These include costs for vehicle storage facilities, offices, IT
equipment etc. and human resources other than drivers).

Error! Reference source not found. shows the results of operating costs in the base year
(2012) for the different cost items by Member State.

Figure 3-2: Estimated average annual vehicle operating costs (EUR, 2012 prices)
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Source: Results of the IA model developed for this impact assessment

In general, projections of future costs were based on constant (rather than nominal) prices,
which is in line with the modelling underlying the EU Reference Scenario 2016.
Assumptions on fuel costs were that they would develop in line with Diesel price forecasts in
each Member State, consistent with the EU Reference Scenario 2016.

Driver costs represent a particular area of uncertainty. Theoretically, driver shortages should
lead to increasing wages and faster convergence due to the excess labour demand, which
should in turn call forth additional supply. However, it appears that various factors have
contributed to lower labour cost convergence than expected, including an influx of labour
from third countries willing to work for low wages (contributing to holding down wages) and
liberal labour immigration rules (Sternberg et al, 2014; Ismeri Europa, 2012). It was decided
to use the labour rate projections of the EU Reference Scenario for national operations.

Cost differentials for international transport operations as compared to national operations
were developed by comparing:

i. A domestic haulier carrying out a transport operation in its own country (as
established in the previous steps), and

ii. A non-domestic haulier carrying out the same transport operation in the same country
(i.e. the ‘host country’ for the international haulier).
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The comparisons were calculated for each country pair. To derive operation costs for a haulier
from country A carrying out a transport operation in host country B, the period after which
costs change from the country of establishment to the country of operation needs to be
considered. For the baseline scenario it was assumed that for a non-domestic haulier operating
in a host country:

e Fuel costs change immediately (i.e. after 0 days of being in the host country) to the
costs of the host country (the country where cabotage is carried out).

e Driver costs behave according to the baseline scenario. They follow the cost
structure of the country of establishment of the international haulier as a
consequence of the ineffective application of the Posting of Workers Directive (i.e.
driver wages are (unduly) paid according to the conditions of the country of
establishment and thus do not change as a result of cabotage/international operations
being carried out). In order to isolate the impacts of this initiative from other
initiatives, notably the effective application and enforcement of the posting rules under
the social road initiative, a time-based approach is also considered as a calculation
tool. This would consist of the effective application to transport operations of host-
country minimum wage® in accordance with existing rules under the Posting of
Workers Directive (PWD). In this scenario, driver costs are assumed to be aligned
with the minimum wage of the host Member State after 7 days of activity there, from
2020 onwards (as currently considered in the context of a parallel study on the
revision of the road social legislation).

- All other costs remain the same as the country of establishment (e.g. insurance,
vehicle costs, overheads etc.).

The baseline scenario for driver costs and the alternative time-based approach do not reflect
reality entirely, since the application of posting of workers rules raises a number of legal and
practical implementation difficulties causing ineffective application of host country legislation
on minimum rates of pay. However, the time-based approach can be seen to represent a
situation in one “extreme”, where posting of workers laws are effectively enforced across the
whole EU, whereas the baseline scenario represents the other “extreme” where no Member
States effectively enforce posting of workers laws.

Based on the assumptions made for the different elements of the operating costs of hauliers,
Figure 4-3 below shows the expected development of cost differentials for the example of a
Romanian haulier operating in selected host countries for the baseline scenario. It can be seen
that Romanian hauliers are forecast to maintain a significant operational cost advantage
compared to most selected Member States (i.e. the cost differential is negative, meaning that,
for example, operating costs for a Romanian haulier are up to around 50% lower compared to
the ones of a domestic Danish haulier when operating in Denmark). However, cost
differentials decrease over time, given the projected labour wage convergence across Member
States. The exception is Bulgaria. Local Bulgarian transport operators appear to have a cost
advantage compared to Romanian transport operators when carrying out transport operations
in Bulgaria. This cost advantage for Bulgarian hauliers (over Romanian hauliers) is forecast to
increase over time. This is again due to the underlying wage costs forecasts (i.e. wage costs in
Bulgaria are assumed to increase relatively less over time compared to wage costs in
Romania).

® The Posting of Workers Directive 96/71/EC mandates that the larger concept of "minimum rates of pay" of the host
Member State — where the service is provided — is respected by cross-border service providers. In this simulation,
calculations are made on the basis of the "minimum wage" — a more narrow concept than the provision mandated by the
Directive - for the sake of simplicity.
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Figure 4-3: Development of cost differentials over time for the example of Romanian
hauliers and selected host countries under the baseline scenario
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Figure 4-4 shows the same example under the time-based approach (i.e. effective application
of the rules on posting of workers). It can be seen that the application of the rules on the
posting of workers results in a significant reduction of wage differentials compared to the
baseline scenario, as would be expected. The large step in the changes in wage differentials
between years 2015 and 2020 is due to the assumption that the effective rules on the posting
of workers do not come into effect until 2020.

Figure 4-4: Development of cost differentials over time for the example of Romanian
hauliers and selected host countries (application of effective rules on the posting of
workers)
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2. Level of legal cabotage operations across the EU

Cabotage penetration rates for a specific Member State pair were defined in line with
Eurostat’s definition. The penetration rate cryo for a country H (the host country) with
respect to hauliers with country of origin O (the country of their establishment) in a specific
year is defined as

CH,O

CTH,O -
Chgu2s + Dy
where

Cuo is the amount of cabotage carried out by hauliers from country O in
country H (in tkm);

Cueuzs is the amount of cabotage carried out by hauliers from any EU28 Member
State in country H (in tkm); and

Dy is the amount of domestic transport operations carried out by domestic hauliers in
country H (in tkm).

To identify relationships between base year cabotage rates and cost differentials, a regression
model was developed. Further details of the data sources and the regression methodology are
provided in the Annex to the support study. The overall best model fit was obtained from
introducing three explanatory factors for each country pair:

I.  Cost differentials, as calculated in the previous sections
ii.  International transport rate
iii.  Distance between the country pairs

The relationship follows a constant elasticity function as shown below, and all coefficients
were highly statistically significant (significant at the 1% level). The adjusted R-squared was
0.561 which indicates an overall good model fit.

—1.42 . —2.
CT‘H,O = 5838 . tH‘OO'SO ) dH,O ' CTatLOH,O 2.63

where
cryo s the cabotage rate country H carried out by hauliers from country O
k defines the intercept of the curve (i.e. the constant)

tho is the international road transport rate for the country pair H-O (see
definition above)

duo is the distance (in km) between country O to country H

cratioyo Is the difference in operation costs between i) a haulier from origin
country O carrying out a cabotage operation in host country H and ii) a
haulier domiciled in country H carrying out the transport operation in their
own country H®

Px are the respective coefficients that are estimated by the means of the
regression analysis.

® Note that for the purpose of the regression analysis the cost ratio was defined as [cost of non-domestic haulier / cost of
national haulier] in contrast to the concept of a cost differential [cost of non-domestic haulier / cost of national haulier - 1]
as used throughout the report. This was to avoid negative input values.
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Figure 3-3 illustrates the development of the cabotage penetration rate in the EU as a whole,
as calculated according to the above relationship. The aggregate cabotage penetration rate
decreases by around 9% (or 18%) in the 2012-2035 timeframe in the baseline scenario (or in
the time-based approach, respectively). For the baseline scenario, this change is largely driven
by reductions in labour cost differentials seen in the EU reference scenario. For the time-
based approach, there is a clear effect of the implementation of the revised PWD (assumed to
enter into force in 2020), which effectively forces a higher labour cost convergence which in
turn suppresses the cabotage penetration rates. Note that the assumptions for the development
of international trade levels in the baseline scenario and the time-based approach are the same
(i.e. aligned with the EU reference scenario), so the difference seen between the two scenarios
is purely driven by the labour cost differentials. As can be seen from the equation of the
functional relationship above, the model shows that cabotage penetration rates are more
sensitive to the cost differentials than to changes in international transport activity — or more
specifically:

e The higher the international transport rate between two Member States, the higher
the predicted cabotage rate — each 10% increase in international transport rate leads to
a 5% increase in the cabotage penetration rate.

e The smaller the cost ratio between two Member States (i.e. indicating that the non-
domestic haulier has a cost advantage compared to the domestic haulier if the ratio is
smaller than 1), the higher the predicted cabotage rate. Specifically, each 10%
reduction in the cost ratio leads to a 26.3% increase in the cabotage penetration rate.

Figure 3-3: Development of an aggregate EU-wide cabotage rate (indexed to 1 in 2012; baseline scenario
in blue and time-based approach in grey)
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Figure 3-4 shows that in absolute terms, the overall amount of cabotage (expressed in t-km) is
forecast to increase by around 30% by 2035 in the baseline scenario (or by around 20% in the
time-based approach). This increase in total activity (despite the reduction in the cabotage
penetration rate) is due to the projected increases in overall transport activity across the EU up
to 2035 (in line with the projections of the EU Reference Scenario).
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Figure 3-4: Development of EU-wide absolute cabotage levels (in t-km; indexed to 1 in 2012; baseline
scenario in blue and time-based approach in grey)
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3. Expected levels of illegal cabotage

As regards the evolution of illegal cabotage activity, it is necessary to develop a functional
relationship between the number of checks performed in a country, versus the effect it will
have on infringement levels. Since illegal activities are by their nature difficult to observe
directly, there is no direct source of data on illegal cabotage rates. Instead, the reported
cabotage infringement detection rates are used (as obtained from the support study for the ex-
post evaluation) as an indicator of the rate of illegal cabotage. This assumes that if cabotage
rates increase, the infringement rates will also increase and vice versa. This relationship is, of
course, imperfect, since detection rates may vary depending on other factors (such as the
thoroughness of checks). However, in the absence of any other data, the infringement rates are
considered the best available proxy.

Since it is widely considered that increasing the probability of being caught in an illegal
activity (e.g. by increasing the number of checks) has a deterrent effect, a constant elasticity
relationship was hypothesised between the intensity of cabotage checks (expressed as number
of checks per million t-km of cabotage carried out in the country) and the infringement
detection rate as follows:

[ =0.029¢c~9%71
Where:

e [ isthe infringement detection rate (number of detected infringements per total
number of checks that were carried out)
e ( isthe intensity of cabotage checks (number of checks per million t-km of cabotage)

In effect, the relationship suggests that each 10% increase in the intensity of cabotage checks
leads to a 7.1% decrease in infringement detection rate. The results of the correlations using
this relationship show a good fit (R2 of 0.78) and the coefficients are significant at the 1%
level, although there are a number of limitations to bear in mind — most importantly, the
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sample size is rather small and probably not fully representative (it only includes two EU-13
countries), and there are likely factors missing from the equation that are relevant but for
which no data are available. An additional limitation was that it was necessary to use
infringement rates as a proxy for illegal activity. Also, since risk-rating systems do not have
information on non-domestic operators in the baseline and checks should be non-
discriminatory, it was assumed that the infringement rate reflects the overall performance of
the fleet performing cabotage (this may not be a good reflection of actual behaviour,
especially where Member States do not have strong enforcement). The illegal cabotage rate is
constant over time in the baseline (although the total amount changes in line with changes in
cabotage activity), since it is assumed that the intensity of checks remains the same. This
assumption was agreed because the level of controls is set by political decisions and therefore
cannot be predicted using numerical methods.

It should be noted that estimates of illegal cabotage are not reported for individual Member
States due to the limited data availability. The aggregate EU average figure will smooth out
differences between countries and it is likely that some countries are more affected than
others (as is the case today). As an illustration, the estimated infringement rates from the
relationship above ranged from close to zero (0.016%) to 6.4% for different Member States,
although results are skewed and 10 countries were estimated to have infringement rates of less
than 0.5%.

In summary, the baseline scenario suggests that the problem of illegal cabotage will continue
to affect some countries more than others, and is likely to be concentrated in a small number
of countries.

This relationship is, of course, imperfect. However, in the absence of any other data, the
infringement rates are considered the best available proxy.

4. Expected levels of letterbox companies

In order to estimate the evolution of the number of letterbox companies, a linear relationship
of the following form was developed (see Annex 1 for full details):

L = 0.0075 + (—4.39568e — 08)T
Where:

e L is the letterbox infringement detection rate, as a percentage of authorisations granted
(using as a proxy the infringements of stable and effective establishment)

e T is the total cost of operation in the country (EUR)

This indicates that the coefficient is statistically significant at the 10% level and that as costs
increase, the prevalence of letterbox companies in a country decreases. This is as one would
expect — since letterbox companies are more likely to be set up in low cost countries in order
to benefit from cost savings. The expected number of letterbox companies in the baseline was
estimated by applying the above relationship to the expected changes in costs over time for
each Member State. As discussed above, infringement rates may not be an accurate reflection
of the extent of letterbox companies. Nevertheless, this calculation can provide an indicator of
the “risk” or “incentives” for setting up letterbox companies.

5. Costs for the national authorities

Stakeholders were unable to provide quantitative estimates of the administrative cost savings
of ERRU. Therefore, a proxy indicator is used to estimate the potential savings. Ricardo et al
(2015) reported that the use of electronic systems (rather than paper-based) was the major
source of administrative savings. Thus, an ex-post estimate of the time savings associated
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with the introduction of e-invoicing is used as a proxy for the expected gains from completion
of ERRU. This proxy is used because the time-savings involved are likely to be similar, i.e.
tasks of handling paper-based requests and similar potential savings in terms of, for example,
reduced handling time. This approach has also been taken in previous studies™.

The European Banking Association (2010) found the average costs of manually fulfilling a
paper invoice to be €47.35, compared to €14.2 for an electronic invoice (a saving of €33.15),
as shown in Table 4-7. This cost takes into account savings in materials (e.g. paper, postage),
back office staff, archiving costs, payment fees, etc.

Table 4-7: Average costs of fulfilling paper versus electronic invoices (EUR per invoice)

Paper 47.35 28.8 18.55
Electronic 14.2 3.3 10.8
Difference 33.15 25.5 7.75

Source: (Euro Banking Association, 2010)

In the absence of any alternative estimates, the above figures are used as a proxy for the
estimated time savings associated with moving from a paper-based to an electronic register
system via ERRU.

Data on the number of requests sent and received (both for serious infringement notifications
and good repute) is available from the most recent reporting period on the implementation of
Regulation (EC) No 1071/2009 (January 2013 to December 2014) for 12 Member States (BG,
DK, EE, ES, FR, HR, LV, PL, RO, SI, SK, UK). This was scaled up to the EU-28 level by
assuming that the remaining 16 Member States had the median level of activity. The median
is used rather than the mean, since there is a very strong skew in activity levels (a very small
number of Member States are highly active). Since ERRU was operational in 20 Member
States in 2015, it is assumed that the average probability of having to send or receive requests
using paper-based methods is directly proportional to the number of Member States connected
(ie. 1 - 20/28 = 29%). This makes the effective unit cost of sending and receiving
respectively €10.59 and €13.01, using the weighted average of the costs for paper and
electronic invoices from Table 4-7. It was also assumed that the data for requests received
was more complete (by definition, each request sent should have a corresponding recipient,
therefore the totals should be equal; however, the total for requests received was higher). As a
result, the data on requests received was used for gap-filling.

Table 4-8: Calculations of baseline administrative costs for authorities

3 11
Tota! requests received for 12* MS that 523174 2016 monitoring report
provided data
Median for 12 MS that provided data 110 2016 monitoring report
Scaled to EU-28 level 524,934 PSS W CCRIETG 1 )5 [
median levels of activity

0 For example in ICF, 2014.
1 BG, DK, EE, ES, FR, HR, LV, PL, RO, SI, SK, UK.
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Probability of paper-based requests in
2015

Effective unit cost in 2015 (EUR) for
each request processed (sent + received)

Total administrative cost in 2015 (EUR
millions)

Effective unit cost once ERRU is fully
operational (EUR)

Total administrative cost once ERRU
is fully operational (EUR million)

Total savings in the baseline once
ERRU is operational (EUR millions)

29%

23.60

12.35

14.10

7.38

4.97

Based on 20 MS connected in 2015

Weighted average of unit cost for
paper and electronic communications
from EBA (2010) — assuming requests
sent = requests received

Assuming fully electronic unit costs
from EBA (2010)

Assuming that activity levels remain
stable

* Each request sent should have a corresponding recipient, therefore the totals should be equal. Since data on
requests received seems more complete, it was used to scale both sending and receiving figures.

6. Use of Light Commercial Vehicles

For the purposes of comparison between Member States, the share of LCV activity as a
percentage of all freight activity (LCVs and HGVs) is shown in Table 4-9. Across the EU as a
whole, LCVs account for around 5% of total road freight activity, and this is expected to
remain fairly constant over time. The final column shows the percentage point (pp) change
between 2015 and 2035, indicating that overall for EU-28 a minor (0.04 pp) reduction in the
share of LCVs in total freight activity is expected.

31




Table 4-9: Proportion of total freight activity carried out by LCVs

pp change (2015

2010 2015 2020 2025 2030 2035 to 2035)
EUL28 5.159% 4.55% 4.70% 4.75% 4.86% 491% o 0.04
I i 0.31
EL 0.62
MT 0.05
IE 0.28
FR 0.06
CY 0.02
UK 0.71
LU 0.17
SK 0.58
CZ 0.58
EE 077
HU 0.14
DK 0.17
RO 0.04
HR 0.49
SE 0.15
HL 0.21
DE 0.21
BG 033
PT 0.15
PL 0.02
LT 0.04
LV 1.07
sl 0.02
AT 0.03
ES 0.08
BE 0.01
Fl 0.58

Source: (European Commission, 2016a)

There are no EU-wide studies assessing the extent to which LCVs are being used for
international transport activities in direct competition with heavy commercial vehicles. The
most relevant study on the issue has been conducted by the French authorities'. It
summarises data and information from roadside checks, as well as from a review of goods
vehicles passing automatic weight measurement stations over a single 24-hour period. The
French weight measurement station counts comprise data from eight measurement stations.
The data found that for every 100 heavy goods vehicles (HGVs) passing the measurement
stations over the same 24h period, there were on average 0.5 (between 0.01 and 1.33) foreign
chassis-body LCVs with sleeper cabs (which are characteristic of vehicles used in hire-and-
reward operations). When including all international LCVs and vehicles of unclear origin, the
counts increased to an average of 3.2 (1.2 — 5.9) foreign LCVs for every 100 HGVs.
Moreover, from roadside checks/surveys, the French study found the annual mileage of LCVs
active in international hire-and-reward to be similar to that of typical long-haul HGVs, at
around 100,000 km per year.

2 Ministére de I'Ecologie, du Développement durable et de I’Energie, 2016.
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The French data can be complemented with further observations on foreign LCV traffic from
other Member States. German motorway traffic counts undertaken in 2003 and 2008 found
that foreign LCVs increased from 2.5% to 5.4% of overall goods traffic over the period™.

Another source of relevant data comes from the Road Traffic Centre of the German State of
Baden-Wuerttemberg which borders on France and Switzerland. The State uses automatic
traffic counters on all its major border crossings and has published the share of vans in overall
goods traffic crossing the border from 2002 to 2015™. The available data (see Figure 4-10)
suggest only a small growth trend over the period 2010-2015. Notably, the share of LCV
traffic is much higher on border crossings with Switzerland than with France. The very high
share of LCVs to HGVs crossing the border is not inconsistent with the previous
observations. Around 15% of HGV traffic is international, so the observation of two HGVs
for every LCV crossing the border (as observed at the Franco-German border) is consistent
with an inland share of 7.5 LCVs in international traffic for every HGV.

Figure 4-10: LCV share of border crossings from the German State of Baden-Wuerttemberg with France
and Switzerland share of annual average)
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Source: Road Traffic Centre of Baden- Wurttemberg, 2016
Using these diverse observations, Table 4-11 develops a lower-bound, upper-bound and best-
estimate for international LCV mileage relative to overall HGV mileage.

Table 4-11 — Estimates of the share of LCV mileage relative to overall HGV mileage

(Ministére de I'Ecologie, du
Lower-bound 0.5% Développement durable et de
'Energie, 2016)

Includes foreign chassis-
body LCVs only

(Ministére de [I'Ecologie, du | Includes all foreign LCVs,
Best estimate 3.2% Développement durable et de | likely to include private and
'Energie, 2016) own-account

3 Biiro fir angewandte Statistik, 2003; 2008.
! Road Traffic Centre of Baden- Wurttemberg, 2016.
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figures e.g. from Germany
indicate that international
LCV traffic may well be
higher elsewhere)

(Road Traffic Centre of Baden-

Upper-bound 15% Wurttemberg, 2016)

The next step is the development of estimates of international freight activity by LCVs.
The French study (Ministére de 1'Ecologie, du Développement durable et de I’Energie, 2016)
found that in terms of loading factors and empty runs, international LCVs active in hire-and-
reward resemble average HGVs. Critically, the study also shows that given the average
payloads and load factors, one HGV typically carries the same load as around 28 LCVs, as
shown in Table 4-12.

Table 4-12: Typical loading factors of vehicles in France

Payload 25t 1.13t
Proportion of vehicle mileage 87% 85%
loaded

Load level when loaded 88% 71%
Resulting average load 19.1t 0.68t
Number of LCVs required to 28

carry same load as one HGV

Source: (Ministére de 1'Ecologie, du Développement durable et de 1’Energie, 2016)

In order to estimate the likely international freight activity by LCVs, the estimates of the tkm
share by international LCV (from Table 4-11) are divided by 28 to obtain an estimate of
international LCV activity in proportion to total HGV activity.

Table 4-13 - Estimate of international LCV activity in proportion to total HGV activity

Lower bound 0.5% 0.02%
Best estimate 3.2% 28 0.11%
Upper bound 15% 0.53%

Source: Ricardo et al calculations

The estimated share can then be multiplied by the total HGV goods activity in order to gain an
estimate of the absolute level of international LCV activity. As data concerning competition
for HGV hire-and-reward operations by LCV have concentrated on Germany and France, the
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analysis is restricted to these two Member States, although it can be extrapolated to further
Member States. The results are summarised in Table 4-14.

Table 4-14: Estimated and projected international LCV activity in Germany and France (in Gtkm)
[ me ms am wm ww ws |
Minimum estimate
DE 0.07 0.08 0.08 0.09 0.10 0.10
FR 0.05 0.05 0.06 0.07 0.07 0.08
Best estimate ‘
DE 0.46 0.48 0.53 0.57 0.60 0.62

FR 0.31 0.33 0.38 0.42 0.46 0.49

Maximum estimate

DE 2.16 2.25 2.49 2.65 2.81 2.89

FR 1.45 1.53 1.76 1.95 2.17 2.28

Source: Ricardo et al calculation on the basis of available data

Finally, by dividing overall activity by annual vehicle mileage and average payload an
estimate of the number of LCVs active in international traffic can be obtained. The results are
summarised in Table 4-15.

Table 4-15: Estimated and projected number of foreign registered LCVs active in international traffic in
Germany and France

[ om0 ws ww  ms  mw awm |
Minimum estimate

DE 1,075 1,121 1,241 1,321 1,404 1,442
FR 725 762 880 973 1,082 1,135
Best estimate
DE 6,773 7,061 7,819 8,321 8,843 9,086

FR 4,570 4,802 5,546 6,130 6,815 7,153

Maximum estimate
DE 31,603 32,946 36,485 38,824 41,262 42,398

FR 21,323 22,406 25,880 28,605 31,800 33,375

Source: Ricardo et al calculation on the basis of available data

The above estimates are based on the assumption that the share of LCVs in total vehicle fleet
used in international transport remains constant. This is an important assumption which is
made in the absence of any reliable data that could be used to develop a realistic estimate of
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the evolution of the share of LCVs over time. Responses to the hauliers' survey on the level of
use of LCVs in international transport operations do not provide a clear picture. Asked to
indicate how the share of LCVs in international transport operations has evolved over the last
three years the responses are almost equally split between those that indicate an increase and
those indicating a decrease (see Table 4-16).

Table 4-16: Is your use of LCVs today higher or lower compared to three years ago in your international
transport operations?

% change in the share of LCVs in total v-km

>15% increase 4 7.3 2 8.0 6 7.5
5-15% increase 3 5.5 0.0 3 3.8
About the same (x5%) 9 16.4 5 20.0 14 17.5
5-15% decrease 4 7.3 0.0 4 5.0
>15% decrease 4 7.3 1 4.0 5 6.3
Not applicable 15 27.3 12 | 48.0 27 33.8
Do not know/No response 16 29.1 5 20.0 21 26.3
Total responses 55 100 25 100 80 100

Source: Survey of hauliers

While the increase in the level of e-commerce is identified as an important market driver for
the increase in the use of LCVs, this is largely related to urban rather than inter-urban or, even
less so, international transport.

On the basis of the limited available data, assuming a standard share of LCVs in total
international transport is considered as an appropriate assumption for defining the baseline
scenario.
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Annex 5 — Justification for discarded policy measures

The list of policy options considered has evolved on the basis of the policy measures indicated
in the terms of reference of the study and other suggestions from:

The Ex-post Evaluation (Ricardo et al, 2015)

Various position papers, e.g. (ETF, 2015b); (IRU, NLA, TLN and ECR, 2016)
The previous IA carried out in 2013 (AECOM, 2014)

The responses to the online public consultation

The exploratory interviews

The list of screening criteria used to review of the policy options were:

Legal feasibility: Options must respect the principle of conferral. They should also
respect any obligation arising from the EU Treaties (and relevant international
agreements) and ensure respect of fundamental rights. Legal obligations incorporated
in existing primary or secondary EU legislation may also rule out certain options.

Technical feasibility: Technological and technical constraints may not allow for the
implementation, monitoring and/or enforcement of theoretical options.

Effectiveness and efficiency: It may already be possible to show that some options
would uncontrovertibly achieve a worse cost-benefit balance than some alternatives.

Political feasibility: Options that would clearly fail to garner the necessary political
support for legislative adoption and/or implementation could also be discarded.

Proportionality: Options may clearly restrict the scope for national decision making
over and above what is needed to achieve the objectives satisfactorily.

Table 6-1 below shows the draft screening of options against these criteria. Some general
observations can be made:

Overall, there is reason to include many of the options within certain packages, since
they are not mutually exclusive and address very specific needs identified in the Ex-
post Evaluation (e.g. clarifications of specific definitions). This means that a large
number of policy options pass the screening stage and are considered for inclusion in
the policy packages.

Regarding options on cabotage and enforcement, it is necessary to distinguish between
(and to combine) both short-term and long-term options. Specifically, options relying
on GNSS / e-documents to improve enforcement will require significant lead time to
implement, and should be complemented with options to improve enforcement in the
short-term, such as changes to the legal definitions and best practice exchange.

The screening of certain options (such as proposals to introduce mandatory
enforcement levels) depends on the specific design of the option — such as the precise
minimum levels to be prescribed.
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Table 6-1: Screening of policy options

Low / poor assessment Depends on specific

Key: against criterion requirements
Proposed policy Source Legal Technical Effectiveness and Political Proportionality
option feasibility feasibility efficiency feasibility

Driver 1a) Differing levels of monitoring and control among Member States

Promote common | ToR
training of
enforcement officers
and a common EU
training curriculum

Introduce ToR
voluntary/mandatory
cross-border  joints

controls
Introduce a | ToR Possible issue Could be
minimum number of of definition of considered as
checks of compliance minimum being too
with the cabotage number restrictive and
provisions (depends possibly non-
presence proportional to
reliable the size of the
statistics) problem in some
Member States
Set further minimum | ToR Depends  on Depends on | No problems
common specific specific foreseen

requirements for the
administrative
procedure to assess
good repute and for
the rehabilitation
procedure.

requirements.
Options should
be  designed
with
enforceability
in mind

requirements.
MS may resist
change to their
national
procedures

Encourage wider (Ricardo
participation in

N et al,
voluntary initiatives

2015)
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Proposed policy
option

Establishment of a
European control
agency

Establishment of a
high level group of
competent
authorities to
regularly follow up
after rules are
designed and
implemented

Technical
feasibility

Source Legal

feasibility

Public
consultation

Driver 1b) Limited and ineffective cooperation between Member States

Opening up of the
national  risk-rating
systems to other
Member States to
promote exchange of
information on high-
risk companies and
to target checks

Facilitate cross-
border checks on
establishment
provisions, by
introducing a
maximum time
period for replies to
questions regarding
establishment (along
with a procedure for
escalation it these
timescales are not
met).

Adopt common
classification of
undertakings (green
amber, red label
used to indicate
increasing level of
risk of non-
compliance and be
linked to more/less
frequent inspections)

Effectiveness and Political

efficiency

feasibility

Depends  on
timescales and
technical

requirements
(e.g. crf.
Difficulties in
setting up
ERRU)

Proportionality

Depending on
extent of role and
powers




Proposed policy
option

Identify minimum
common
data/information to
be included in risk
rating systems

Source

Technical
feasibility

Driver 1c) Difficulties to enforce current rules for cabotage

Remove  maximum
number of cabotage
operations (currently
3), while reducing
the maximum period
for cabotage
operations (currently
7 days).

Share best practices
on how to conduct
cabotage checks
effectively and
efficiently, in
particular how to use
supplementary
evidence from
sources other than
the CMR (such as
tachograph data).

Removal of all
cabotage restrictions

Pre-notification  of
cabotage operations
(Cabotage register)

ToR

Public
consultation

Public
consultation

EU wide
system may be
difficult to
establish -
Depends  on
the specific
requirements

Effectiveness and Political

efficiency

feasibility

Social / economic differences between
MS preclude the opening of cabotage

markets

This measure
can be seen as
imposing  an
additional
barrier to the
provision  of
international
road haulage
services, when
the long-term
objective  of
the EU is to
have a fully
integrated and

Proportionality

\VEW be
considered
disproportionate
to the size of the
problem

Pre-notification of
each cabotage
operation is
expected to
generate

significant  costs
for businesses in
the region of €3-
€6 billion in the
period 2020-2035.




Proposed policy
option

Clearly stipulate that
the haulier must
keep  on board
vehicle clear
evidence of the
cabotage operations
as well as of the
relating incoming
international journey

Amend the definition
of cabotage to better
sustain its temporary
nature by
introducing a waiting
period for the
vehicles engaged in
cabotage activity

Bring forward the
deadline for the
implementation  of
the ‘smart’
tachograph by
means of derogation
to Regulation (EU)
No 165/2014

Make it mandatory
for hauliers found in
breach of
Community rules
(social, labour, road)
to retrofit their lorry
fleets with the new
generation of
tachographs.

Mandatory use of
GNSS digital
tachograph for
enforcement after a
certain date

Technical
feasibility

Source

Legal
feasibility

Public
consultation

Public
consultation

Public
consultation

Effectiveness and
efficiency

Would increase costs
for hauliers (who may
unintentionally be in
breach) and likely
increase risk of
“phantom”  transport
managers

Political
feasibility
open
haulage
market.

road

Already
discarded in
the

tachograph
regulation IA

Proportionality

Could be seen as
disproportionate

Problems of
proportionality of
the sanction
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Proposed policy Source Legal Technical Effectiveness and Political Proportionality
option feasibility feasibility efficiency feasibility

Mandatory
acceptance of
electronic
consignment  notes
by enforcers after a
certain date

Allow secure record | ETF
and storage
(company site and
Member State data
base) of
geopositioning data
of driver and vehicle

Driver 1d) Insufficient information available to authorities during enforcement

Include the | ToR
conditions on
establishment in
ERRU and possibly
financial standing

and professional
competence

(currently it only
includes good
repute).

Technical
feasibility
needs to be
confirmed with
stakeholders

Extend access to
ERRU to road side
check officers and
make mandatory the
fields in ERRU
relative to vehicle
registration  plates.
Currently ERRU is
only accessible to
enforcement
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Proposed policy Source Legal
option feasibility
authorities  through

an administrative
request.

Set up ‘integrated
operator files’ where
vehicle and driver
are intrinsically
linked to the
operator as the main
organiser of the
transport activity and
user of resources,
and move  this
integrated file from
paper-format to e-
documents

Automatically

detecting data
conflicts and
registering them in
the NERs, ERRU and

the risk rating
systems, as part of
the operator’s

compliance record

Driver 2 - Different implementation of the rules

1) Different interpretations of certain cabotage provisions

Clarify the possibility

of “groupage”
transport in
cabotage to ensure
that multiple
loadings and
unloadings are
possible as part of
one cabotage
operation

Include combined

transport within the
scope of cabotage
Regulation
1072/2009

Provide definition of
combined transport
within Regulation
1072/2009

Creation of an online

Effectiveness and
efficiency

Technical
feasibility

Technical
feasibility
needs to be
confirmed with
stakeholders

Technical
feasibility
needs to be
confirmed with
stakeholders

This is already
the
interpretation
in several MS

Difficulties to
check/prove
whether an
operation is
combined
transport or
cabotage

No problems
foreseen.

No problems
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Proposed policy
option

platform where
Member States can
post comprehensive
information relating
to applicable
national rules

Source

consultation

Legal
feasibility

Technical
feasibility
foreseen -

depends on
specifications

Effectiveness and Political

efficiency

feasibility

Proportionality

i) Different interpretation among MS of provisions related to stable and effective and effective establishment, conditions leading to loss of

good repute, terms used in the Regulation (EC) No 1071/2009 regarding financial standing

Review reference
points for effective
and stable

establishment, so as
to ensure that the
establishment in a
given Member State
is indeed effective
and stable. (e.g.
require  that the
operator holds assets
and employs staff
commensurate with
the establishment’s
scope of activity).

ToR / public
consultation

Provide a clearer
definition of the
relevant persons to
be checked for good
repute,..

ToR

Set more precise
requirements on
how a newly
established

enterprise can prove
its financial standing.

ToR

Development of a
practical guide for
interpretation of EU
rules, prepared for
the road transport
sector.

Public
consultation

Introduction across
the EU of a social
guarantee fund as a

mandatory
precondition to
engage in the

occupation of road
transport operator,

ETF

Depends  on
specific
requirements.
Options should
be  designed
with
enforceability
in mind.
Existing
examples can
be used from
certain MS
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Proposed policy Source

option

e) of the provisions of Reg. 1071/2009 and Regulation 1072/2009 to vehicles below 3.5t

Reduce the 3.5 tonne | ToR
limit for the
application of
Regulation (EC) No
1071/2009

(partial/full)

Reduce the 3.5 tonne | ToR

limit for the
application of
Regulation (EC) No
1072/2009.
(partial/full)

iv) Significant variatio

Introduce penalties
for  shippers and
freight forwarders, in
case they knowingly
commission
transport
involving
infringements of the
Regulations (e.g.
illegal cabotage
operations).

services

in the level of penalties for non-compliance

ToR

Extend the
empowerment  for
the Commission to
come forward with a
classification of
infringements which
are not related to
safety and revise
annex \Y, of
Regulation (EC) No
1071/2009 on the
most serious
infringements.

ToR

Introduce cabotage
in the classification
of serious

Public
consultation

Legal
feasibility

Technical
feasibility

Depends  on
the specific
requirements

To be
confirmed
through case
studies

Effectiveness and Political
efficiency feasibility

Proportionality

Depends on the
specific design

Could be confirmed
through case studies
on MS that already
apply such rules

Tachograph
use not
mandatory for
LCVs -
enforcement
may be
difficult

To be
confirmed
through case
studies
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specific design

Depends on  how
implemented -
difficulties with
enforcement identified
in  other legislative
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Proposed policy
option

infringements
leading to the loss of
good repute

v) Additional require

Remove the
possibility for
Member States to
add additional
requirements for
establishment.

Effectiveness and Political
efficiency feasibility

Technical
feasibility

Source Legal

feasibility

Proportionality

ents for establishment in some Member States

ToR

vi)) Different approaches adopted regarding transport of empty containers / pallets and transport for non-commercial purposes

Clarify the treatment
applicable to the
transport of empty
containers or pallets,
to ensure  that
whenever the
transport of these
goods is itself subject
to a contract, it
should be considered
as a transport
operation in its own
right.

On the basis of this initial screening, the following policy measures were discarded, without
further assessment of impacts:

e Establishment of a European control agency to assume responsibility for enforcement:

This is outside the scope of the present Impact Assessment as it would concern several
different aspects of road transport legislation, such as the social rules, the rules on weights
and dimensions, etc. It would also require additional legislation, going beyond a revision
of the Regulations at stake in this Impact Assessment.

e Establishment of a high level group of competent authorities to reqularly follow up after

rules are designed and implemented:

Monitoring the implementation of the rules by Member States and taking action (i.e.
starting infringement procedures) in case of incorrect implementation is an exclusive
competence and duty of the Commission. Competent authorities are free to set up
multilateral bodies with other Member States' competent authorities, but this is without
prejudice to the Commission's exclusive competence regarding the implementation of EU

legislation.

e Removal of all cabotage restrictions:
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The long-term objective of the EU rules on access the road transport market is the
completion of the single European market. However, as mentioned in recital 6 of
Regulation (EC) No 1072/2009, "The gradual completion of the single European market
should lead to the elimination of restrictions on access to the domestic markets of Member
States. Nevertheless, this should take into account the effectiveness of controls and the
evolution of employment conditions in the profession, the harmonisation of the rules in
the fields of, inter alia, enforcement and road user charges, and social and safety
legislation.”

The differences between Member States and stakeholders in terms of labour and social
conditions have not reduced, from the date of entry into force of Regulation (EC) No
1072/2009 to date, to an extent that would allow complete removal of the cabotage
restrictions. As shown in Figures 4 and 5 above, the existing cost differentials between
Member States are expected to decrease moderately and progressively over the coming
years (in both baseline scenario 1 and 2), but the overall reduction of these cost
differences is not substantial to the point that would justify complete removal of cabotage
restrictions.

Moreover, there is at present no political support for such full liberalisation. Only Poland
has expressed the view, in the context of the open public consultation, that all cabotage
restrictions should be removed. Several low-wage Member States (Estonia, the Czech
Republic and Malta) have expressed the view that the limit on the number of cabotage
operations should be removed and the maximum period for performing cabotage (7 days)
should be maintained. All of the other Member States having replied to the public
consultation would support either supressing the limit on the number of cabotage
operations while reducing the maximum period for performing cabotage or keeping the
current rules. Therefore, there is an overwhelming majority of Member States opposed to
full liberalisation of the cabotage market at present.

Requirement to submit a pre-notification of cabotage operations (cabotage reqgister)

This would consist in setting a requirement for pre-notification of every cabotage
operation which must be submitted by hauliers, prior to the beginning of their journey, to
the competent authorities in the respective Member States to which they are travelling to.
This notification is intended to control restrictions on access to the market (cabotage
restrictions). While the measure could be expected to help enforce the cabotage
restrictions, it can be seen as imposing an additional barrier to the provision of
international road haulage services, when the long-term objective of the EU is to have a
fully integrated and open road haulage market. It could therefore be seen as a step back
in the completion of the single European market. Also, the measure would go against the
REFIT objective of reducing costs for businesses. Pre-notification of each cabotage
operation is expected to generate significant costs for businesses in the region of €3-€6
billion in the period 2020-2035".

'3 These additional costs would be in the range of €2,700-€5,850 million in the time-based approach (€180-€390 million per
year). The total cabotage activity, as calculated from the cabotage model, was converted to an approximate number of
operations (each of which would require pre-notification) using assumptions on the average distance per cabotage trip. Two
sources were used to give upper and lower bound estimates of the average distance. The lower-bound estimate was taken
from the hauliers’ survey and indicated a median of 450km per trip (responses from 40 individual hauliers). For the upper-
bound estimate, data from a Germany study were taken (Rich et al, 2016), which were based on MAUT data and modelling
results and suggested an average of 209km per trip. The wage rate is based on the average for an administrative assistant
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Establishing a waiting period between two consecutive cabotage periods:

This measure has been discarded on the basis that it does not directly contribute to the root
causes/drivers identified, since the objective of the intervention is not to change the
current state of opening of the cabotage market, but rather to make the rules more
enforceable.

Input from a number of authorities (Cyprus, Estonia, Poland) suggests that the measure
would be difficult to enforce on the basis of the existing information available to enforcers
(i.e. tachograph data, CMR consignment note, etc.). If a haulier is controlled and is found
to be performing legal cabotage, this information is in principle not registered anywhere.
If the same haulier would be controlled again some days later performing illegal cabotage
in the same Member State on the basis that a hypothetical mandatory waiting period had
not yet elapsed, the enforcers would have no way of proving the illegality of the operation.

Additionally, hauliers responding to the survey consider that the measure would be
disruptive for operations and have significant costs. Over 60% of operators (45 out of 70)
which responded to the specific questions in the hauliers survey considered that this
measure will have negative impact on their overhead costs.

Furthermore, if more effective rules on posting of workers are adopted (as foreseen in
baseline scenario 2,), the attractiveness of "systematic cabotage”, which this measure is
specifically aimed to address, will decrease without further intervention.

Bring forward the deadline for the implementation of the ‘smart’ tachograph by means of
derogation to Requlation (EU) No 165/2014:

The introduction of the smart tachograph has been defined in the context of the revision of
Regulation (EU) No 165/2014 (the Tachograph Regulation). It was decided to introduce
an obligation for all newly registered vehicles to be equipped with the smart tachograph as
from 2 March 2019 and for all vehicles involved in international traffic to be fitted with
the smart tachograph by 2 March 2034. This timing took into account the need for the
industry to develop the required technological solutions and for hauliers to adapt to the
new requirements. The current technical state of the art would not allow for the immediate
introduction of the tachograph.

Make it mandatory for hauliers found in breach of Community rules (social, labour, road)
to retrofit their lorry fleets with the new generation of tachographs:

This measure was discarded on the same basis as the previous one. Additionally, it would
require a revision of the current tachograph rules and would generate significant
additional costs for hauliers. It was therefore considered as disproportionate.

Introduction across the EU of a social guarantee fund as a mandatory precondition to
engage in the occupation of road transport operator:

This policy measure was discarded on the basis that there is no clear legal basis for the
creation of such fund. Social security is a competence of the Member States. There are
may also be technical (implementation) problems with this measure. The costs for hauliers
to immobilise the necessary funds were also expected to be significant, adding to the

from Eurostat data. The time required for electronic notification is estimated to be no more than 10 minutes per cabotage
activity (AECOM, 2013).
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financial capacity which is already required under the existing four criteria on access to
the occupation of road haulier. Thus, the measure was considered disproportionate.

e Include combined transport within the scope of cabotage Regulation 1072/2009

This measure would require a revision of Directive 92/106/EEC (Combined Transport
Directive), which is currently being the subject of a separate impact assessment. The
adequateness of the possibilities and restrictions for hauliers to perform the road legs of
combined transport operations should therefore be assessed under the impact assessment
for the revision of the Combined Transport Directive. The results of this impact
assessment are not expected to be available before the conclusion of the present impact
assessment exercise.

e Set up ‘integrated operator files’ where vehicle and driver are intrinsically linked to the
operator as the main organiser of the transport activity and user of resources:

This policy measure was discarded on the basis that it overlaps significantly with other
measures focusing on extended information on the operators, which should be available to
all enforcement bodies (see notably policy measures no. 14, 15 and 16). Thus, it is
considered to be redundant.

Annex 6 — SME test

Consultation with SME representatives

Consultation with SMEs took place throughout the following processes:

e The open public consultation (12 weeks from 15" June 2016) gave SMEs the
opportunity to respond directly to the questionnaire. It also included questions to all
respondents on the expected impacts on the economic situation of small transport
operators.

e The SME panel survey (8 week from 26™ September 2016) was specifically targeted
at SMEs. However, only 17 responses were received.

e The survey of hauliers made available on the Commission’s EU Survey Portal (6
weeks from 7™ November 2016, in Bulgarian, French, German, Polish and English).
80 responses were received, of which 47 were from companies with fewer than 10
employees, and a further 24 were from companies with 20-50 employees.

e A representative of SMEs in the haulage sector (UETR) was specifically interviewed.
UETR primarily promotes the interests of micro- small and medium enterprises in the
road transport sector, and represents more than 200,000 road transport undertakings in
Europe.

e Three SMEs were interviewed directly, a self-employed haulier from BG, and Danish
firm (51-200 employees) and a Spanish firm (<10 employees).
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e During all other consultations (interviews, surveys), we have asked specific questions
on the expected impact (positive or negative) on SMEs from the proposed policy
measures.

Assessment of businesses likely to be affected

The latest available Eurostat data indicates that in total there were 563,598 registered road
freight transport enterprises in Europe with an average size of 5.2 employees per company
(Eurostat, 2016b). 90% of companies count less than 10 employees, whereas 99% have less
than 50 employees (Eurostat, 2016b).

As a direct consequence of the large share of SMEs in the sector, most of the impacts
analysed for transport operators are essentially representative of SMEs. This is also reflected
in the distribution of responses to the survey of hauliers, which were almost completely made
up of SMEs (only 4 respondents in total had more than 100 employees).

Since the hauliers survey was one of the main sources of quantitative information used to
calculate the impacts on businesses, the findings can be interpreted directly as being
representative of SMEs. Nevertheless, there are still differences in the impacts between self-
employed, firms with fewer than 10 employees and more than 10 employees, which are
analysed in the main report.

Identification of measures that could impact SMEs

The responses to the online public consultation (see Figure 7-7) provided some indications on
the measures that are expected to have a sizeable positive or negative impact on economic
situation of SMEs. They pointed to penalties to shippers or the extension of scope to cover
LCVs as particularly positive, while the introduction of additional criteria for establishment
and the removal of a maximum number of cabotage operations received the most negative
reviews. A large number of respondents answering “no opinion” to all options.

Figure 7-7: Expected impact on economic situation of small transport operators by type of measure
considered
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Review criteria for stable and effective
establishment (n=141)

Remove maximum number of cabotage
operations (n=149)

Incdlude additional conditions in ERRU
(n=140)

Access to ERRU for road side officers
(n=126)

Open up national risk-rating systems
(n=140)

Promote the use of digital GNSS
tachograph (n=122)

Facilitate cross-border checks (n=118)

Share best practices (n=120)

Promote common training (n=123)

Remove the possibility for additional
requirements (n=103)

Penalties for shippers (n=124)

Indude LCVs in 1071/2009 (n=158)

Indude LCVs 1072/2009 (n=158)

0% 25% 50% 75% 100%

W Very positive Positive O No impact OO Negative O Very negative [ No opinion

Source: Public consultation

Furthermore, the analysis to the responses to the SME panel survey, which focused on the use
of LCVs and the impact of the extension of the scope of the Regulations, also suggest a
positive attitude of the extension of the scope of both Regulations (either in full or partially)
and this was also supported by UETR which represents small size hauliers and a few national
associations in DK.

At the same time, an increase in the costs of operation are expected from around half of the
respondents. The introduction of requirement on financial standing under Regulation
1071/2009 and the requirement for a Community license under Regulation 1072/2009 are
considered the most costly, although by no more than half of respondents. UETR suggested
that the costs of compliance should not be significant. It should still be noted that there were
only 18 responses to the SME panel survey with only 7 of them being hauliers. Furthermore,
they only come from 5 countries within the EU. Thus, the views expressed are most probably
not representative of the whole SME population.
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Assessment of alternative, mitigating measures

There are several policy measures that are expected to disproportionately benefit SMEs
(particularly around simplification and harmonisation of enforcement, such as use of
electronic control documents). Hence, these options should be implemented as foreseen.

There are also several policy measures that are expected to disproportionately impact SMES in
a negative way. The most important of these is the proposal to review the reference points for
stable and effective establishment, which is expected to result in relatively larger costs for
SMEs (compared to firms with more than 10 employees, percentage cost increases would be
2.05 times larger for self-employed, and 1.5 times larger for firms with fewer than 10
employees). In this case, several options can be envisaged to mitigate these impacts:

a) Implementation of fewer requirements. For example, introducing only the three
most effective measures for the new stable and effective establishment reference
points (see Section 8.1.1.3 in the report) reduces the expected cost impacts, although
there are still disproportionate effects. Compared to firms with more than 10
employees, percentage cost increases would be 1.85 times larger for self-employed,
and 1.34 times larger for firms with fewer than 10 employees

b) Implementation of lighter requirements for SMEs. For example, a Dutch
association suggested during an interview for this study that the requirements could be
made proportionate to the size of the business — e.g. if a company comprises 1 to 3
trucks, they felt that the requirement regarding the presence of a transport manager
would not be necessary. At the same time, it is necessary to ensure that the
requirements are not completely different for SMEs, since many smaller firms will
want to grow and become large firms, while having very different requirements would
be a barrier to this.

Implementation of the cabotage register is also expected to be costly for self-employed. The
costs could be mitigated for industry in general (including self-employed) by ensuring the
system is as simple as possible, electronic, does not require translation, and that notification is
not required too far in advance of any cabotage operations.

Annex 7 — Analysis of possible interactions with proposed revisions to social legislation
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(significant interactions indicated in blue)

Haulage IA measures Interaction with Design interactions  Effectiveness Cost interactions
proposed social IA benefit
measures? interactions
Promote common training | None identified N/A N/A N/A
of enforcement officers
and a common EU training
curriculum
(voluntary/mandatory)
Introduce cross-border | Increase the number | Preferable to | N/A Not significant.
joints controls | of concerted checks require the same Social 1A indicated
(voluntary/mandatory) number of joint that cost to organise
controls for both joint controls was
legislative areas in minor, so synergies
order to be here (if any) will have
proportionate and a minor effect
consistent.
Introduce  a  minimum | N/A Could be based on | N/A N/A
number of checks of the existing
compliance with the requirements  for
cabotage provisions minimum checks of
social legislation.
Changes to the level
of minimum checks
under social
legislation are not
foreseen
Set  further  minimum | N/A N/A N/A N/A
common requirements for
the administrative
procedure to assess good
repute and rehabilitation
procedure.
Encourage wider | N/A N/A N/A N/A
participation in voluntary
initiatives
Opening up of the national | Harmonise the control | Requirements / | Yes. Yes.

risk-rating systems to other
Member States to promote
exchange of information on
high-risk companies and to
target checks

tools and systems used
by enforcers, in
particular national risk
rating systems (RRS)

to enable
comparability of data
and their exchange
between Member
States' enforcement
authorities and

software used to read

and  analyse

data

downloaded from the

tachograph
driver's card

and

timeframes should
be similar for both
pieces of
legislation.

Risk targeting can
take into account
more data.

Fixed costs for any

changes to the
system should be
incurred once and so
there  should be

synergies if multiple
changes are made at
the same time.
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Haulage IA measures

with
social IA

Interaction

proposed
measures?

Design interactions

Effectiveness /
benefit
interactions

Cost interactions

Facilitate cross-border | Enhance the level and | Requirements / | Not significant. | Not significant
checks on establishment | effectiveness of | escalation Potential for
provisions, by introducing a | administrative procedure  should | minor
maximum time period for | cooperation within | be similar for both | improvements
replies to questions | and between Member | pieces of | (e.g. better
regarding establishment | States by improving | legislation. compliance  with
(along with a procedure for | the  exchange of required response
escalation it these | information on times) due to
timescales are not met). infringements, checks increased
and investigations, familiarity with
requirements
across multiple
legislative areas
Adopt common | Harmonise the control | Requirements / | Yes. Yes.
classification of | tools and systems used | timeframes should | Risk targeting can | Fixed costs for any
undertakings (green amber, | by enforcers, in | be similar for both | take into account | changes to the
red label used to indicate | particular national risk | pieces of | more data. system should be
increasing level of risk of | rating systems (RRS) | legislation. incurred once and so
non-compliance and be | to enable there  should be
linked to more/less | comparability of data synergies if multiple
frequent inspections) and their exchange changes are made at
between Member the same time.
States' enforcement
authorities and
software used to read
and analyse data
downloaded from the
tachograph and
driver's card
Identify minimum common | Harmonise the control | Requirements / | Yes. Yes.
data/information to be | tools and systemsused | timeframes should | Risk targeting can | Fixed costs for any
included in risk rating | by enforcers, in | be similar for both | take into account | changes to the
systems particular national risk | pieces of | more data. system should be
rating systems (RRS) | legislation. incurred once and so
to enable there  should be
comparability of data synergies if multiple
and their exchange changes are made at
between Member the same time.
States' enforcement
authorities and
software used to read
and analyse data
downloaded from the
tachograph and
driver's card
Remove maximum number | N/A N/A N/A N/A
of cabotage operations
(currently 3), while possibly
reducing the maximum
period for cabotage
operations  (currently 7
days).
Share best practices on | N/A N/A N/A N/A

how to conduct cabotage
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Haulage IA measures

with
social IA

Interaction

proposed
measures?

Design interactions

Effectiveness /
benefit
interactions

Cost interactions

checks effectively and
efficiently, in particular
how to use supplementary
evidence from  sources
other than the CMR (such
as tachograph data).

Clearly stipulate that the
haulier must keep on board
vehicle clear evidence of
the cabotage operations as
well as of the relating
incoming international
journey

N/A

N/A

N/A

N/A

Amend the definition of
cabotage to better sustain
its temporary nature by
introducing a  waiting
period for the vehicles
engaged in cabotage
activity

N/A

N/A

N/A

N/A

Use of GNSS digital
tachograph for
enforcement after a certain

Promote use of GNSS
digital tachograph.
The digital tachograph

Requirements /
timeframes should
be compatible with

Yes.
More available
data to enforcers

Yes.
Additional costs of
training / equipment

date equipped with a GNSS | both  pieces of | at the time of the | for enforcers can be
function will be | legislation check shared between the
available from 2016- two pieces of
2017 and thanks to its legislation to some
new satellite extent (although not
positioning  function, completely - e.g.
will allow enforcers some training would
to check at the need to be specific).
roadside the
movements of a
vehicle.

Acceptance of electronic | N/A N/A N/A N/A

consighment notes by

enforcers after a certain

date

Allow secure record and | N/A N/A N/A N/A

storage (company site and

Member State data base)

of geo-positioning data of

driver and vehicle

Include the conditions on N/A N/A N/A N/A

establishment in ERRU and

possibly financial standing

and professional

competence (currently it

only includes good repute).

Extend access to ERRU t0 | gnaple  access  of | Requirements / | Yes. Yes.

road side check officers and | controllers to RRS to | timeframes should | More  available | Possible synergies if

make mandatory the fields
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Haulage IA measures

with
social IA

Interaction

proposed
measures?

Design interactions

Effectiveness
benefit
interactions

Cost interactions

in ERRU relative to vehicle | help them check in | be similar for both | data to enforcers | roadside officers
registration plates. | real time whether a | pieces of | at the time of the | need additional
Currently ERRU is only | company is registered | legislation. check equipment to access
accessible to enforcement | and to identify high- both systems
authorities  through an | risk companies (unknown, to be
administrative request. checked with
stakeholders what is
needed)

Set up ‘integrated operator | parmonize the control | N/A N/A N/A
files” where vehicle and tools and systems used
driver are intrinsically by enforcers, in
linked to the operator as | ,articular national risk
the main organiser of the rating systems (RRS)
transport activity and user | 4 enable
of resources (measure comparability of data
proposed by ETF — similar | jnq  their exchange
to the one below) between Member

States' enforcement

authorities and

software used to read

and analyse data

downloaded from the

tachograph and

driver's card.
Automatically detect data | parmonize the control | Requirements / | Yes. Yes
conflicts and registering | {505 and systems used | timeframes should | More  available | Increased costs to
them in the NERs, ERRU | b enforcers, in | be compatible with | data to enforcers | adapt the systems

and the risk rating systems, | particular national risk | both  pieces  of | at the time of the | will be incurred and
as part of the operator's | \5¢ing systems (RRS) | legislation check may be assigned to
compliance record to enable the 1071 revision, but
comparability of data would benefit
and their exchange enforcement in
between Member general.
States' enforcement
authorities and
software used to read
and analyse data
downloaded from the
tachograph and
driver's card.
Review reference points for | N/A N/A N/A N/A
effective and stable
establishments, so as to
ensure that the
establishment in a given
Member State is indeed
effective and stable.
Provide a clearer definition | N/A N/A N/A N/A
of the relevant persons to
be checked for good repute
Set more precise | N/A N/A N/A N/A
requirements on how a
newly established
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Haulage IA measures

with
social IA

Interaction

proposed
measures?

Design interactions

Effectiveness
benefit
interactions

Cost interactions

enterprise can prove its
financial standing.

Development of a practical | N/A N/A N/A N/A

guide for interpretation of

EU rules, prepared for the

road transport sector.

Extend scope of Regulation | Clarify and adapt, | Requirements / | Not clear Not clear

(EC) No 1071/2009 to cover | where necessary, the | timeframes should Only relevant to the

vehicles below 3.5 t fully. scope of the | be compatible with extent that
legislation with | both  pieces of enforcement is
regard to  driver | legislation carried out at the
(professional, private, same time / by the
occasional driver, same organisations,
self-employed), to which is not always
vehicle (e.g. vehicles the case
below 3,5 tonnes),

Extend scope of Regulation | Clarify and adapt, | Requirements / | Not clear Not clear

(EC) No 1071/2009 to cover | where necessary, the | timeframes should Only relevant to the

vehicles below 3.5 t | scope of the | be compatible with extent that

partially legislation with | both  pieces of enforcement is
regard to  driver | legislation carried out at the
(professional, private, same time / by the
occasional driver, same organisations,
self-employed), to which is not always
vehicle (e.g. vehicles the case
below 3,5 tonnes),

Extend scope of Regulation | Clarify and adapt, | Requirements / | Not clear Not clear

(EC) No 1072/2009 to cover | where necessary, the | timeframes should Only relevant to the

vehicles below 3.5 t fully scope of the | be compatible with extent that
legislation with | both  pieces of enforcement is
regard to  driver | legislation carried out at the
(professional, private, same time / by the
occasional driver, same organisations,
self-employed), to which is not always
vehicle (e.g. vehicles the case
below 3,5 tonnes),

Extend scope of Regulation | Clarify and adapt, | Requirements / | Not clear Not clear

(EC) No 1072/2009 to cover | where necessary, the | timeframes should Only relevant to the

vehicles below 3.5 t | scope of the | be compatible with extent that

partially legislation with | both  pieces of enforcement is
regard to  driver | legislation carried out at the
(professional, private, same time / by the
occasional driver, same organisations,
self-employed), to which is not always
vehicle (e.g. vehicles the case
below 3,5 tonnes),

Introduce  penalties for | Introduce penalties for | Intervention should | Not significant Not significant

shippers and freight | shippers, freight | be consistent

forwarders, in case they | forwarders and other | between both

knowingly commission | actors in | pieces of legislation

transport services involving | subcontracting chain,

infringements of the | in case they
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Haulage IA measures

Design interactions

Effectiveness
benefit
interactions

/ Cost interactions

Regulations (e.g.
cabotage operations).

illegal

Interaction with
proposed social IA
measures?

knowingly

commission transport
services involving
infringements of the
legislation. Such
penalties would
incentivise them to
resort to transport

operations carried out
inalawful way.

Extend the empowerment | Establish minimum | Intervention should | Not significant | Not significant
for the Commission to | requirements to | be consistent | May be some
come forward with a | determine between both | mutual
classification of | appropriate types | pieces of legislation | reinforcement of
infringements which are | and levels of compliance  with
not related to safety and | sanctions that are rules overall
revise annex IV of | proportionate to the where operators
Regulation (EC) No | seriousness of offend in multiple
1071/2009 on the most | infringements as areas
serious infringements. established by the EU

legislation (e.g.:

Regulation (EC) No

2016/403).
Introduce cabotage in the | N/A N/A N/A N/A
classification of serious
infringements leading to
the loss of good repute
Remove the possibility for | N/A N/A N/A N/A
Member States to add
additional requirements for
establishment.
Clarify the possibility of | N/A N/A N/A N/A
"groupage" transport in
cabotage to ensure that
multiple  loadings  and
unloadings are possible as
part of one cabotage
operation
Creation of an online | N/A N/A N/A N/A
platform where Member
States can post
comprehensive information
relating to  applicable
national rules
Clarify  the  treatment | N/A N/A N/A N/A

applicable to the transport
of empty containers or
pallets, to ensure that
whenever the transport of
these goods is itself subject
to a contract, it should be
considered as a transport
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Haulage IA measures Interaction with Design interactions  Effectiveness / Cost interactions

proposed social IA benefit
measures? interactions

operation in its own right.

Annex 8 — Identification of operational objectives and monitoring plan

A monitoring and evaluation framework has been developed on the basis that Package 3b
(without including the cabotage register measure), in combination with Partial extension to
cover LCVs (Policy Package 4b) is the preferred policy option.
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Operational objectives of the preferred policy option

As a first step, the development of the monitoring and evaluation framework requires the
establishment of the operational objectives of the preferred policy option.

A set of operational objectives that are derived from the respective generic and specific
objectives and reflect the nature and type of measures adopted is presented in Table 9-1

below.

To those, we should also add the objective of successful adoption of the proposed measure
which includes changes to the two Regulations, changes to national rules and other relevant
provisions and actions at national level (from implementing and enforcement authorities) to
make the necessary changes to the relevant systems (e.g. ERRU, national risk rating systems)

and procedures.

Table 9-1 — Operational objectives

General objectives Specific objectives

Ensure coherent and
consistent monitoring and
enforcement of the
existing rules in Member
States;

Ensure a level playing
field between
resident and non-
resident hauliers;

Ensure coherent
interpretation and
application of the existing
rules in Member States.
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Operational objectives

Set up rules and standards in relation to
minimum number of enforcement activities
Set (or update) requirements/standards for
opening access to ERRU, national rating
systems

Set up rules for communication and
cooperation among Member States (e.g.
period for responses)

Set-up common training of enforcers and
joint cross-border controls

Introduce necessary changes to Regulation
1072/2009 in relation to definition of
cabotage and evidence needed to prove
legality

Introduce provisions concerning the
mandatory acceptance of electronic
documents and GNSS tachographs

Introduce necessary changes to Regulation
and/or introduce other necessary legal acts
necessary in relation to:

o Criteria for checking stable and
effective establishment

o Clarification to existing provisions
(good repute, financial standings
groupage, empty containers)

o Update and harmonise
classification of infringements and
introduce principle of co-liability

o Define scope for extension to cover
LCVs and setting transition period

Member States remove additional
provisions from national legislation (where
applicable)

Develop (update) practical guidance
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document for road transport sector

Ensure proportionate Reduce burdens for e Reduce/Minimise associated compliance
regulatory costs. national authorities and and administrative costs for businesses
transport undertakings from adopted measures

e Increase efficiency of enforcement
activities

Monitoring and evaluation framework — Relevant indicators and data sources

The monitoring framework should cover the following aspects of the initiative:

Implementation: Covers changes to the Regulation and adoption of measures that are
necessary to enable the implementation of the selected policy measures. In most cases
relevant data should be available from the Commission services or possibly rely on
reporting from the national authorities.

Application: Focuses on the actual changes observed as a result of the realisation of
the policy and is closely linked with the specific and operational objectives. Data for
some of the relevant indicators should be relatively easily available and should be
possible to include in the biennial reports submitted by authorities or collected directly
by the Commission services. Other aspects will have to be covered as part of the
evaluation of the Regulations where surveys and other tools will be used to collect
relevant information (such as costs of compliance).

Enforcement and Compliance: This includes the extent of enforcement activities and
levels of compliance. Relevant data for most of the indicators is available in the
biennial monitoring reports submitted by authorities.

Contextual information, if applicable: We consider that greater information on the
level of use of electronic documentation and smart tachographs but also level of use of
LCVs in domestic and international transport (for which information is limited) should
be considered. This is in addition to the more contextual information concerning the
evolution of road freight transport (national, international, cabotage) which is already
monitored.

Table 9-2 below presents the indicators and data sources proposed for the four different

aspects.

Table 9-2: Proposed monitoring and evaluation framework

Monitoring - evaluation aspect and | Indicator Source(s)

relevant objectives

Implementation of adopted

changes

Make necessary changes to the text | Extent that necessary changes to European Commission
of Regulations 1071/2009 and the test of Regulations 1071/2009

1072/2009 in line with the adopted | and 1072/2009 has been

measures completed by set date

Make necessary changes to Number of Member States that European Commission +
respective national rules and other have adopted national rules in National authorities
relevant provisions where relevant accordance with agreed changes (monitoring reports)
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Monitoring - evaluation aspect and
relevant objectives

Indicator

Source(s)

Implement necessary changes to
relevant systems (e.g. ERRU, risk
rating systems) to facilitate access
and cooperation

Number of Member States that
has completed changes to relevant
systems by a set date

EU Commission +
National authorities
(monitoring reports)

Application

Improved access to relevant
information during enforcement
activities (roadside and premises
checks)

Number of times that information
from ERRU and national rating
systems was used during controls

European
Commission/National
authorities

Increased level of communication
and cooperation

Number of information exchanges

European Commission
(ERRU system)

Number of joint-cross border
controls

National monitoring
reports

Reduce enforcement costs for
authorities

Costs associated with enforcement
of Regulations

Evaluation (survey)

Reduce compliance/administrative
costs for business

Costs associated with compliance
Regulations

Administrative costs associated
with Regulations (for HGV and LCV
users)

Evaluation (survey)

Minimise/remove issues of non-
coherent application of Regulations

Number of cases of non-consistent
application documented

European Commission

Increased use of electronic
documents and smart tachographs

Number of authorities accepting
electronic documents

National reports
Evaluation (survey)

Share of businesses using
electronic documents for proving
legality of cabotage

Evaluation (survey)

Enforcement and compliance

Increase overall enforcement effort
and reduce variation among
Member States

Number of roadside and premises
checks

National monitoring
reports

Reduce levels of non-compliance
with Regulation 1071/2009 and
1072/2009

Total number of infringements of
Regulations

National monitoring
reports

Level of illegal cabotage and
letterbox companies identified
(subset of total infringements)

National monitoring
reports/Evaluation

Total number of infringements of
Regulations in the case of haulers
using LCVs

National monitoring
reports

Number of authorisations,
community licenses, certificates of
professional competence,
withdrawals

National monitoring
reports
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Monitoring - evaluation aspect and
relevant objectives

Indicator

Source(s)

Contextual information

Evolution of road freight transport

Level of road freight transport
activity (domestic, international
and cabotage operations) (in t-kms
and v-kms)

Eurostat

Use of LCVs in road freight transport

Share of LCVs in domestic,
international and cabotage
operations (% of total vehicles and
t-km)

Specialised study

National statistics

Level of uptake of e-CMR and GNSS
tachograph by hauliers

Share of hauliers using e-CMR and
smart tachographs

Specialised
study/market data

Evaluation

Annex 9 — Description of the road initiatives

THE ROAD INITIATIVES - THE 'BIG PICTURE'
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1. INTRODUCTION

The Road Initiatives, which are all REFIT Initiatives, are fully inscribed in the overall
priorities of the Juncker Commission notably under the ‘A deeper and fairer Internal Market'
and the 'Climate and Energy Union'.

The Communications from the Commission on 'Upgrading the Single Market: more
opportunities for people and business' and on 'A Framework Strategy for a Resilient Energy
Union with a Forward-Looking Climate Change Policy' explicitly refer to the Road
Initiatives.

The table below presents the link between the Juncker priorities, the Impact Assessments
prepared for the Road Initiatives and the related legislative acts.

Priorities IAs Legislation
A deeper and | Hired vehicles Directive 2006/1
fairer Internal Access to the haulage market and to | Regulation 1071/2009 & 1072/2009

Market the Profession
Social aspects: Driving/rest time, | Regulation 561/2006 and Regulation
working time and enforcement | 165/2014
measures (tachograph), POSINE OF | pyreriive  96/71, Directive  2014/67.
Directive 2002/15 and Directive 2006/22
Access to the market of buses and | Regulation 1073/2009
h
Climate and | €021
Energy Union Eurovignette Directive 1999/62

European Electronic Toll Service | Directive 2004/52
(EETS) . .
Commission decision 2009/750

Moreover, the transport strategy of the Commission as laid down in the White Paper
"Roadmap to a Single European Transport Area - Towards a competitive and resource
efficient transport system” adopted on 28 March 2011, included references to the road
initiatives'®.

2. THE EUROAD TRANSPORT MARKET

Road transport is the most prominent mode of transport. In 2014, almost three quarters (72%)
of all inland freight transport activities in the EU were by road. On the passenger side, the
relative importance of road as mode of transport is even greater: on land, road accounts for
more than 90% of all passenger-kilometres: 83% for passenger cars and almost 9% for buses
and coaches.

Almost half of the 10.6 million people employed in the transport and storage sector in the EU
are active in carrying goods or passengers by road. Road freight transport services for hire and
reward employs around 3 million people, while the road passenger transport sector (buses,
coaches and taxis) adds another 2 million employed persons (a third of which are taxi
drivers). This corresponds to more than 2.2% of total employment in the economy and does

1® More specifically in the Annex under points 6, 11 and 39
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not include own account transport which in road freight transport alone provides employment
for 500,000 to 1 million additional people.

There are about 600,000 companies in the EU whose main business is the provision of road
freight transport services for hire and reward. Every year, they generate a total turnover of
roughly €300 billion, around a third of which is value added by the sector (the rest being spent
on goods and services from other sectors of the economy). The provision of road freight
transport services for hire and reward is hence an important economic sector in its own right,
generating almost 1% of GDP.

In road passenger transport, there are about 50,000 (mostly) bus and coach operators (of
which 12,000 provide urban and suburban services, (some including tram and underground))
and around 290,000 taxi companies in the EU. Together, they generate a turnover of €110
billion. Without taxis, total turnover of the sector is around €90 billion per year, of which
some €50 billion is value added.

3. WHY ISTHERE ANEED FOR ACTION?

Road transport is for a large part international (around 34%'") and this share is increasing,
which explains the need for a common EU legal framework to ensure efficient, fair and
sustainable road transport. The framework covers the following aspects:

e Internal market rules governing access for operators to the markets of freight and
passengers

e Social rules on driving/rest time and working time to ensure road safety and respect of
working conditions and fair competition

e Rules implementing the user and polluter pays principles in the context of road charging

o Digital technologies to enable interoperable tolling services in the EU and to enforcement
EU rules (e.g. the tachograph)

It is clear that current rules are no longer fit for purpose. Member States are increasingly
adopting own national rules to fight "social dumping" while acknowledging that their actions
have adverse effects on the internal market. Moreover, public consultations have shown a
strong support for EU action to solve current issues in road transport. For example:

e Severe competition in the road transport sector has led many operators to establish in low-
wage countries without necessarily having any business activity in these countries. There
is a lack a clear criteria and enforcement mechanisms to ensure that such establishment
practises are genuine, and that there is a level playing for operators.

e Measures on Posting of Workers implemented in 4 Member States (DE, FR, AT and IT)
are all different and obviously from other Member States which have not implemented
any measure to implement the minimum wage to road transport on their territory.
Stakeholders ask for a common set of (simplified) enforcement rules.

e (CO2 emissions from road transport represent a large share of total emission and the share
is set to rise in the absence of common action (at EU 28 level), which is needed to

17 Statistical Pocketbook 2016, EU Transport in figures
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contribute substantially to the commitment under the Paris Agreement and to the 2030
goals.

e Due to the increasingly more and more hyper-mobile nature of the sector, there is a need
for common and enforceable rules for workers. All workers should benefit from the same
level of protection in all Member States to avoid social dumping and unfair competition
between hauliers. This is currently not the case.

4. WHAT ARE THE MAIN PROBLEMS?

The Internal market for road transport is not complete. It is our assessment that the current
situation does not allow to exploit the full potential of transport services

e e.g. current rules on bus/coach services or the rules on hired vehicles are still very
restrictive. Some Member States have decided to unilaterally open their market, which
has led to a fragmentation of the EU internal market.

Many rules are unclear, therefore leading to different level of implementation by Member
States and problems of enforcement:

e e.g. on cabotage where all stakeholders agree that current rules are unenforceable

There are allegations of 'social dumping' and unfair competition in the road transport sector.
This has led to a division between East and West in Europe. As a consequence, several
Member States have decided to take national measures, which might jeopardize the unity of
the EU market for road transport:

e E.g. minimum wage rules in DE, FR, IT and AT coupled with disproportionate
administrative requirements ; prohibition of drivers taking the weekly rest in the cabin
of vehicles in FR and BE

Environmentally, we have made good progress on reducing pollutants from Heavy Good
Vehicles but our legal framework currently does not address the issue of climate change
(CO2). At the same time, the infrastructure quality is degrading in the EU despite that fact
that user charges and tolls are levied on most TEN-T and motorways.

Electronic tolling systems in the EU are, despite the primary objective of the EU legislation of
"one contract/one on-board unit/one invoice™ for the users, far being interoperable. More
generally, the benefits of digitalisation are still under-exploited in road transport, in particular
to improve control of EU legislation (e.g. many Member States do not currently the use of
electronic wayhbills).

5. OPTIONS AND MAIN IMPACTS

To achieve these objectives, all 1As will consider a range of different options, which
ultimately should improve the efficiency, fairness and sustainability of road transport.

The 1A on Hired Vehicles will assess options aiming at removing outdated restrictions on the
use of hired goods vehicles and thus at opening up new possibilities for operators and
leasing/hiring companies alike. More flexibility for the hiring of vehicles should lead to more
efficient operations, higher productivity and less negative environmental impacts as fleet
renewal will be promoted.
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The IA on Access to the haulage market and to the Profession will study various options to
ensure effective and consistent monitoring and enforcement of the existing rules in Member
States and to ensure coherent interpretation and application of the rules. Three broad groups
of potential measures will be assessed, namely measures liable to improve enforcement,
measures ensuring simplification and clarification of current rules and measures reinforcing
the cooperation between Member States.

The 1A on Access to the market of buses and coaches will assess options aiming at improving
the performance of coach and bus services vis-a-vis other transport modes, especially private
car and further developing the internal market for coach and bus services. This should lead to
a reduction of the adverse environmental and climate effects connected with mobility. Various
policy options will be considered for creating more uniform business conditions and also a
level playing field for access to terminals.

The 1A on Social aspects of road transport will study options aiming at ensuring the
effectiveness of the original system put in place and therefore contributing to the original
policy objectives, i.e.: (1) to ensure a level playing field for drivers and operators, (2) to
improve and harmonise working conditions and (3) to improve the road safety level. An
additional objective, in the context of the implementation and enforcement of the provisions
on posting of workers, is to ensure the right balance between the freedom to provide cross-
border transport services and the protection of the rights of highly mobile road transport
workers. In this perspective, three broad groups of measures will be analysed: 1.
Simplification, update and clarification of existing rules, 2. More efficient enforcement and
cooperation between Member States and 3. Improved working conditions of drivers and fair
competition between operators.

The IA on the Eurovignette will assess options to promote financially and environmentally
sustainable and socially equitable (road) transport through wider application of the 'user pays'
and 'polluter pays' principles. A number of different measures and their variants aiming at
correcting price signals in freight and passenger transport will be considered in order to
address the issues identified. The policy options range from minimum adjustments to the
Directive required for improving its coherence and addressing all policy objectives, through
the promotion of low carbon (fuel efficient) vehicles and the phasing out of time-based
charging schemes (vignettes) for trucks to the optimisation of tolls for all vehicles.

The IA on EETS (European Electronic Tolling Service) will study options aiming at reducing
the cost and the burden linked to the collection of the electronic tolls in the EU — for the users
and for the society at large. It will equally seek to improve the framework conditions for the
faster and more widely provision of an interoperable European Electronic Toll Service.
Difterent policy options will be considered, including a non-legislative approach (facilitating
exchange of best practice, co-financing EETS-related projects) and a legislative review.

These policy options and their impacts will be presented and assessed in detail in the
respective 1As.
6. EXPECTED SYNERGIES OF THE PACKAGE

The different initiatives constitute a coherent set of measures which will jointly contribute to
an efficient, environmentally and socially sustainable road transport sector. It is expected that
the impacts will be more than the addition of the impacts of each initiative, meaning that the
initiatives are complementary. Some examples of such synergies are provided below.

e Current restrictions on cabotage are unclear and therefore lead to illegal cabotage. These
illegal activities are closely linked with the fact that transport operators established in
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low-wage countries exert unfair competition via 'social dumping' and not respecting the
rights of workers, who often are staying in their trucks abroad for longer periods. This
illustrates the clear link connection between compliance of internal market rules and
social/fair competition aspects of road transport, which are all addressed by the road
initiatives and which cannot be dealt with separately.

When assessing the laws applying a national minimum wage to road transport, Member
States explained the Commission that one of the reasons for adopting these national
measures is to fight the phenomenon of fake establishments and “letter box” companies in
low-wage countries. Tackling the issue of posting of workers in road transport goes
therefore hand in hand with the issue establishment of road hauliers transport operators,
which again illustrates the link connection between internal market and social aspects of
road transport.

Promoting interoperability of electronic tolls systems will lead to lowering the
implementation costs of such systems by Member States. We can expect that this will
incentivise Member States to put in place distance-based tolls, which better reflect the
user and polluter pays principles use of infrastructure. This shows the close link between
the Eurovignette and EETS initiatives.

Seeking to improve the performance of coach and bus services vis-a-vis other transport
modes will inevitably lead discussion on a level playing between road and rail services.
Current EU legislation provides that rail users shall pay for the use of infrastructure, while
it is not currently the case for buses and coaches which are outside the scope of the
Eurovignette directive. The inclusion of buses and coaches in the Eurovignette initiative
to ensure that they pay a fair price for using the road infrastructure is therefore essential
and will ensure endure overall coherence.

The initiatives on hired vehicles is in particular related to the initiatives on the access to
the market and to the profession, all having the aim of establishing clear and common
rules for a well-functioning and efficient Internal Market for road haulage : some of them
by ensuring a good functioning of the market of transport services, others by ensuring the
best use of the fleet of vehicles.

68



