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Luxembourg, 27 March 2014 Ref:SG/DIR/2014-172/JC/Idv

Dear Mr Cloos,

In reply to your letter of 13 March, we would like to thank you for the consultation on
the Commission proposal for a Council Regulation amending the Council Regulation (EC) no
617/2007 of 14 May 2007 on the implementation of the 10th European Development Fund
under the ACP-EC Partnership Agreement for the implementation of the Bridging Facility.

In line with our previous opinion on the Financial Regulation applicable to the Bridging
Facility, it is important to clarify that the Investment Facility as a revolving fund does not fall
under the Bridging Facility, as it is not subject to the sunset clause at the end of a Financial
Protocol. The EIB can therefore still call on 10" EDF funds for the Investment Facility and
use reflows for disbursements. We therefore recommend to revise the scope of the Decision
in order not to create a legal vacuum for the Investment Facility during the transition period.
Please find our detailed comments in track changes in the document in annex, which reflect
our cancem, and which we would request you to take into consideration before final adoption
of the text.

We reiterate once again the commitment of the EIB to contribute to the
implementation of the 11th EDF within its remit, and the Bank services remain at the digposal
of the Council for any further clarification.

Yo

faithfully,

Alfonso Querejeia

Annex:
Draft Council Regulation amending Council Regulation (EC) no 617/2007 of 14 May 2007 -
EIB Comments

98-100, boulevard Konrad Adenauer L-2950 Luxembourg % (+352)43 791 @ (+352)43 7704 <2 info@eib.org www.eib.org
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COUNCIL OF Brussels, 11 March 2014
THE EUROPEAN UNION {OR. en)
7403/14
Interinstitutional File:
2013/0429 (NLE)
ACP 47
FIN 197
NOTE
From: General Secretariat of the Council
To: Delegations
Subject: Draft Council Regulation amending Council Regulation (EC) No 617/2007 of

14 May 2007 on the implementation of the 10th EDF European Development
Fund under the ACP-EC Partnership Agreement for the implementation of the
Bridging Facility

Delegations will find attached a document submitted by the Commission's services.
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ANNEX
Draft
COUNCIL REGULATION

amending Council Regulation (EC) No 617/2007 of 14 May 2007 on the implementation of the
10th EDF European Development Fund under the ACP-EC Partnership Agreement for the
implementation of the transition period between the 10" European Development Fund and
the 11™ European Development Fund until the entry into force of the 11" European
Development Fund Internal AgreementBridsinsFacility

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to the Partnership Agreement between the members of the African, Caribbean and
Pacific Group of States of the one part, and the Furopean Community and its Member States, of the
other part, signed in Cotonou on 23 June 2000 (hereinafter referred to as the Cotonou Agreement),

Having regard to the Internal Agreement between the Representatives of the Governments of the
Member States, meeting within the Council, on the financing of Community aid under the
multiannual financial framework for the period 2008 to 2013 in accordance with the ACP-EC
Partnership Agreement and on the allocation of financial assistance for the Overseas Countries and
Territories to which Part Four of the EC Treaty applies (hereinafter referred to as the Internal
Agreement), and in particular Article 10(1) therzof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Investment Bank,
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Whereas:

(1 Council Decision No 2013/759/EU of 12 December 2013 regarding transitional EDF
management measures from 1 Jarmary 2014 until the entry into force of the 11th European
Development Fund establishes transitional EDF management measures (Bridging Facility)
to ensure the availability of funds for cooperation with African, Caribbean and Pacific
countries and with Overseas Countries and Territories, as well as for support expenditure,

from 1 January 2014 until the entry into force of the 11th European Development Fund,

(23 It is necessary for the Commission to modify the implementing rules of the 10th EDF for

the operational and financial management of the transitional measures (‘Bridging Facility™)

financing the transition period between the 10th and the 11th EDF until the entry into force
of the 11th EDF Internal Agreement and its implementing rules, in line with the latter,

It is appropriate to align in the same wav the implementing rules for the operational and

financial management of the Investment Facility during this transitional period and until

the entry into force of the 11" EDF Internal Agreement,

The organisation and functioning of the European External Action Service are described in

Council Decision 2010/427/EU,
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HAS ADOPTED THIS REGULATION:
Article 1

For the transition period between the 10" EDF and the 11% EDF until the entry into force of the 11"

EDF Internal Agreement. g Haplensentinp—liePeidad stk the provisions of Council
Regulation (EC) No 617/2007 are replaced by those laid down in the Annex to this Regulation.

Article 2

The application of this Regulation shall be in accordance with Council Decision 2010/427/EU,
establishing the organisation and functioning of the European External Action Service.

Article 3

This Regulation shall enter into force on the third day following that of its publication in the
Official Journal of the European Union.

It shall apply from its date of entry into force and until the entry into application of the
Implementation Regulation of the 11" EDF.

Done at Brussels,
For the Council

The President
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Annex to the ANNEX

TITLE1
OBJECTIVES AND GENERAL PRINCIPLES

Ariicle 1
Objectives and eligibility criteria

1. Geographic cooperation with the ACP countries and regions in the context of the EDF
shall be founded on the objectives, basic principles and values reflected in the general

provisions of the Cotonou Agreement.

2. In particular, and within the framework of the principles and objectives of the Umion's
external action, the European Consensus on Development and the Agenda for Change and

subsequent modifications and additions thereto:

(a) the primary objective of cooperation under this Regulation shall be the reduction and,
in the long term, the eradication of poverty;

{(b) cooperation under this Regulation will also contribute to:

(1) fostering sustainable and inclusive economic, social and environmental

development, and

(i1) consolidating and supporting democracy, the rule of law, good governance,

human rights and the relevant principles of international law, and
(111) implementing a rights-based approach encompassing all human rights.

The achievement of these objectives shall be measured using relevant indicators, including
human development indicators, in particular Millennium Development Goal (MDG) 1 for
subparagraph (a) and MDG 1 to 8 for subparagraph (b) and, after 2015, other indicators
agreed at international level by the Union and its Member States.
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3. Programming shall be designed so as to fiilfill to the greatest extent possible the criteria for
official development assistance (hereinafter referred to inas 'ODA") established by the
QECIYDAC, taking into account the Union's aim to ensure over the period 2014-2020 that
at least 90% of its overall external assistance be counted as ODA.

4, Actions covered by Council Regulation (EC) No 1257/96 of 20 June 1996 concerning
humanitarian aid" and eligible for funding under that Regulation shall not, in principle, be
funded under this Regulation, without prejudice to the need to ensure continuity of
cooperation from crisis to stable conditions for development. In those cases, special
consideration shall be given to ensuring that humanitarian relief, rehabilitation and
development assistance are effectively linked and contribute to Disaster Risk Raduction

and Resilience.

Ariicle 2

General principles

1. In implementing this Regulation, consistency with other areas of Union external action and
with other relevant Union policies and policy coherence for development shall be ensured,
in accordance with Article 208 of the Treaty on the Functioning of the EU. To this end,
measwres financed under this Regulation, including those managed by the European
Investment Bank (EIB), shall be based on the cooperation policies set out in documents
such as arrangements, declarations and action plans between the Union and the third
countries and regions concerned, and on the Union’s decisions, specific interests, policy

priorities and strategies.

2. The Union and the Member States shall work towards joint multiannual programming,
based on partner countries' poverty reduction or equivalent development strategies. They
may undertake joint action including joint analysis of and joint response to these strategies
identifying priority sectors of intervention and in-country division of labour, by joint
donor-wide missions and by the use of co-financing and delegated cooperation

arrangements.

! OJL 163,2.7.1996, p. 1.
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3. The Union shall promote a multilateral approach to global challenges and shall cooperate
with Member States and partner countries in this respect. Where appropriate, it shall foster

cooperation with international orgamsations and bodies and other bilateral donors.

4. Relations between the EU and its Member States and partner countries are based on and
will promote shared values of human rights, democracy and the rule of law as well as the
principles of ownership and of mutual accountability. Support to partners will be adapted
to their development situation and commitment and progress with regard to human rights,

democracy, the rule of law and good governance.

Further, relations with partner countries shall take into account their commitment and track
record inimplementing international agreements and contractual relations with the Union,

including within the area of migration as stipulated by the Cotonou Agreement.

5. The Union shall promete effective cooperation with partner countries and regions in line
with international best practice. It shall align its support with partners' national or regional
development strategies, reform policies and procedures wherever possible, and support
democratic ownership, as well as domestic and mutual accountability. To that end, it shall

promote:

(a) adevelopment process that is transparent, partner country or region led and owned,

including the promotion of local expertise;

(b) arnghts based approach encompassing all human rights, whether civil and political,
economic, social and cultural, in order to integrate human rights principles in the
implementation of this Regulation, to assist partner countries in implementing their
international human rights obligations and to support the right holders, with a focus

on poor and vulnerable groups, in claiming their rights;

{¢) the empowerment of the population of partner countries, inclusive and participatory
approaches to development and a broad involvement of all segments of society in the
development process and in national and regional dialogue, including political
dialogue. Particular attention shall be given to the respective roles of parliaments,
local authorities and civil society, inter alia regarding participation, oversight and

accountability,
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(d) effective cooperation modalities and instruments in line with OECD/DAC best
practices, including the use of innovative instruments such as blending grants and
loans and other risk-sharing mechanisms in selected sectors and couniries, and
private-sector engagement, with due regard to the issues of debt sustainability and
the mumber of such mechanisms, and the requirement for systematic assessment of
the impact in accordance to the objectives of this Regulation, in particular poverty
reduction, as well as specific budget support mechamisms such as state building
contracts. All programmes, interventions and cooperation modalities and instruments
shall be adapted to the particular circumstances of each partner country or region,
with a focus on programme-based approaches, on delivery of predictable aid funding,
on the mobilisation of private resources, including from the local private sector, on
universal and non-discriminatory access to basic services, and the development and

use of country systems;

{e) mobilisation of domestic revermue and reinforcement of partner countries’ fiscal

policy with the purpose of reducing poverty and aid dependence;

(fy improved impact of policies and programming through coordination, consistency and
harmonisation between donors to create synergies and avoid overlap and duplication,
toimprove complementarity and to support donor-wide initiatives and through
coordination in partner countries and regions using agreed guidelines and best

practice principles on coordination and aid effectiveness;

(g) results-based approaches to development including through transparent and country-
led results frameworks based on, where appropriate, internationally agreed targets
and comparable and aggregatable indicators such as those of the MDGs, in order to
assess and communicate the results, including the outputs, outcomes and impact of

development aid.

6. The Union shall support as appropriate the implementation of bilateral, regional and
multilateral cooperation and dialogue, the development dimension of partnership

agreements and triangular cooperation. The Union shall promote south-south cooperation.
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7. In its development cooperation activities the Union shall as appropriate draw on and share

the reform and transition experiences of Member States and lessons learnad.

8. The Union shall seek regular exchanges of information with the actors of the partnership in
line with Article 4 of the Cotonou Agreement.

TITLE I
PROGRAMMING AND ALLOCATION OF FUNDS

Article 3

General framework for allocating funds

l. The Commission shall determine the multiannual indicative resource allocations for each
ACP country and region and for Intra-ACP cooperation on the basis of the criteria
provided for in Articles 3, 9 and 12¢ of Annex I'V to the Cotonou Agreement, within the
financial limits set out in Article 2 of the Internal Agresment.

2. In the determination of the indicative national allocations, a differentiated approach shall
be pursued, in order to ensure that partner countries are provided with specific, tailor-made

cooperation based on:

(a) their needs;

{b) their capacities to generate and access financial resources and absorption capacities;
{¢) their commitments and performance; and

{d) the potential impact of Union assistance.

The countries most in need, in particular the least developed countries, low income countries
and countries in crisis, post-crisis, fragile and vulnerable situation, shall be given priority in

the resource allocation process.

The Union will adapt its assistance through dynamic, result-oriented and country-specific
measures, as referred to in Article 7(2) according to the country’s situation and commitment
and progress with regard to issues such as good governance, human rights, democracy, rule of

law and its ability to conduct reforms and to meet the demands and needs of its people.
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3. The EDF Committee referred to in Article 14 shall hold an exchange of views on the

method for determining the multiannual indicative resource allocations referred to in

paragraph 1.
Article 4
General framework for programming
l. The process of programming for assistance to the ACP countries and regions under the

Cotonou Agreement shall be undertaken in accordance with the general principles referred
toin Articles 1 to 14 of Annex IV to that Agreement and in Articles 1 and 2 of this
Regulation.

2. Programming will, except in the cases provided for in paragraph 3, be undertaken jointly
with the partner country or region concerned and increasingly aligned with the partner

country or region's poverty reduction, or equivalent, strategies.

The Union and the Member States shall consult each other at an early stage and throughout
the programming process in order to promote coherence, complementarity and consistency
among their cooperation activities. This consultation may lead to Joint Programming with
Member States locally represented. Joint programming should build on the comparative
advantages of the Union donors. Other Member States are invited to contribute for the

purpose of reinforcing joint external action of the Union.

The EIB financing operations shall contribute to the general principles of the Union, in
particular those defined in Article 21 of the Treaty on European Union (TEU) and the
objectives of the Cotonou Agreement, such as reducing poverty through inclusive and
sustainable growth and economic, environmental and social development. The EIB and the
Commission should seek to maximize synergies in the EDF programming process where
appropriate. The EIB shall be consulted at an early stage on matters related to its expertise

and operations with a view to increasing the coherence of Union external action.

Other donors and development actors including representatives of civil society and

regional and local authorities shall be consulted as well.
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3. In circumstances such as those referred to in Article 3(3) and Article 4(5) of Ammex IV to
the Cotonou Agreement, the Commission may establish specific provisions for
programming and implementing development aid by managing itself the resources

allocated to the State in question in accordance with the relevant Union policies.

4, The Union will in principle concentrate its bilateral assistance on a maximum of three

sectors, to be agreed with pariner countries.

Article 3

Programming documents

l. Strategy papers are documents drawn up by the Union and the partner country or region
concerned to provide a coherent policy framework for development cooperation, consistent
with the overall purpose and scope, objectives and general principles of the Cotonou
Agreement, and in line with the principles established in Articles 2, 8 and 12a of Annex IV
to that Agreement.

The preparation and implementation of strategy papers shall comply with the principles of
aid effectiveness: national ownership, partnership, coordination, harmonisation, alignment
with recipient country or regional systems, transparency, mutual accountability and results
orientation as laid down in Article 2 of this Regulation. The programming period must
become, in principle, synchronised with partner country strategy cyeles.

2. With the consent of the partner country or region concerned, no strategy paper will be

required for:

{a) countries or regions having a development strategy in the form of a development
plan or a similar development document accepted by the Commission as a basis for
the corresponding multiannual indicative programme, when adopting the latter

document;

{(b) countries or regions for which a joint multiannual programming document between

the Union and Member States has been agreed,
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{¢) countries or regions where a Joint Framework Document (JFD) already exists that
provides a comprehensive Union approach to the relations with that partner country

or region, including Umion development policy,
{d) regions having a jointly agreed strategy with the Union;

{e) countries where the Union infends to synchronise its strategy with a new national
cycle starting before 1 January 2017, in such cases the multiannual indicative
programme for the interim period between 2014 and the beginning of the new

national ¢ycle will contain the Union's response for that country.

3. Strategy papers shall not be required for the countries or regions receiving an initial
allocation of Union funds under this Regulation not exceeding EUR 50 million for the
2014-2020 period. In such cases, the multiannual indicative programmes will contain the

Union's response for these countries or regions.

If the options referred to in paragraphs 2 and 3 are not acceptable for the partner country or
region, a strategy paper shall be prepared.

4, Except in the circumstances referred to in Article 4(3), multiannual indicative programmes
shall be based on a dialogue with the partner country or region and be drawn up on the
basis of the strategy papers or similar documents referred to in this Article, and will be the

subject of an agreement with the country or region concerned.

For the purpose of this Regulation, the joint multiannual programming document provided
for in paragraph 2(b) and complying with the principles and conditions established in this
paragraph, including an indicative allocation of funds, may in accordance with the
procedure set out in Article 14 be considered as the multiarmnual indicative programme in

agreement with the partner country or region.
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5. Multiannual indicative programmes shall set out the prionty sectors selected for Unmien
financing, the specific objectives, the expected results, the performance indicators and the
indicative financial allocation, both overall and per priority area. They will also explain
how the proposed programmes will contribute to the overall country strategy referred to in

this Article and how they will contribute to delivery of Agenda for Change.

In accordance with aid effectiveness principles, the intra ACP strategy shall avoid
fragmentation, and ensure complementarity and real value added with the country and

regional programmes.

6. In addition to programming documents for countries and regions, an intra- ACP strategy
paper and related multiannual indicative programme shall be prepared jointly by the
Commission and the ACP through the ACP secretariat, in line with the principles
established in Articles 12 to 14 of Ammex I'V to the Cotonou Agreement.

7. The specific provisions referred to in Article 4(3) of this Regulation may take the form of
special support programmes, taking into account the special considerations referred to in

Article 6(1) of this Regulation.

Article 6

Programming for countries and regions in crisis, post-crisis or fragility situations

1. When drawing up programming documents for countries and regions in crisis, post-crisis,
or fragility situations, or prone to natural disasters due account shall be taken of the
vulnerability, special needs and circumstances of the populations, countries or regions

concermned.

The EU remains fully committed to implement the New Deal for Engagement in Fragile
States and its principles, including by focusing on the 5 peace and statebuilding goals,
ensuring local ownership and by closely aligning to national plans developed as part of the

New Deal implementation.
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Proper attention will be given to conflict prevention and resolution, state and peace
building, post-conflict reconciliation and reconstruction measures by having specific focus
on inclusive and legitimate politics, security, justice, economic foundations and building
capacity for accountable and fair service delivery. Particular attention will be paid to the

role of women and the perspective of children in these processes.

Where partner countries or regions are directly involved in, or affected by, a crisis, post-
crisis or fragility situation, special emphasis shall be placed on stepping up coordination
between relief, rehabilitation and development amongst all relevant actors, including for
political initiatives, to help the transition from an emergency situation to the development
phase. Programming for countries and regions in fragility or regularly subject to natural
disasters shall provide for disaster preparedness and prevention and for managing the
consequences of such disasters and shall address vulnerability to shocks and strengthen

resilience.

2. For countries or regions experiencing crisis, post-crisis or fragility situations, an ad hoc
review of the country's or region's cooperation strategy may be carried out. Such reviews
may propose a specific and adapted strategy to ensure the transition to long-term
cooperation and development, promoting a better coordination and transition between the

humanitarian and development policy instruments.

Article 7

Approval and modification of programming documents

1. The programming documents, including the indicative allocations therein, shall be

approved by the Commission in accordance with the procedure set out in Article 14.

At the same time as the programming documents are transmitted to the EDF Committee
referred toin Article 14, the Commission shall also transmit them to the Joint
Parliamentary Assembly for information while fully respecting the decision-making
procedure according to Title IV of this Regulation.
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The programming documents shall subsequently be endorsed by the ACP State or region
concerned as stipulated in Annex IV of the Cotonou Agreement. Countries or regions
without a signed programming document remain eligible to funding under the conditions

laid downin Article 4(3) of this Regulation.

2. Strategy papers and multiannual indicative programmes, including the indicative
allocations therein, may be adjusted taking into account reviews as foreseen in Articles 5,

11 and 14 of Annex IV of the Cotonou Agreement.

In line with the provisions of Articles 2(4) and 3(2) of this Regulation, and building on
previous EDF and other experience acquired on incentives, including lessons learnt,
indicative country allocations may be supplemented through, amongst others, a
performance based mechanism. In this respect, while acknowledging that special treatmeant
shall be given to fragile and vulnerable states to ensure that their particular needs are duly
taken into account, resources, if possible up to the range of the volume of the Governance
Incentive Tranche under the 10™ EDF., are to be made available in order to provide
incentives for result-oriented reforms in line with the Agenda for Change and for the
fulfilment of the commitments established in the Cotonou Agreement. The EDF
Committee referred to in Article 14 and in line with paragraph 2 of that Article shall hold

an exchange of views on the performance based mechanism.

3. The procedure set out in Article 14 shall also apply to substantial modifications which have
the effect of sigmficantly modifving the strategy, its programming documents and/or its
programmable resource allocation. Where applicable, the corresponding addenda to the
programming documents shall be subsequently endorsed by the ACP State or region

concerned.

4, On duly justified imperative grounds of urgency, such as crises or immediate threats to
democracy, the rule of law, human rights or fundamental freedoms, including those cases
referred to in Article 6(2), the procedure referred to in Article 14 (4) may be used to

modify the programming documents referred to in Article 5.
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TITLE III
IMPLEMENTATION

Article 8

General framework for implementation

The implementation of the assistance provided to the ACP countries and regions managed by the
Commission and the EIB under the Cotonou Agreement shall be undertaken in accordance with the
Financial Regulation referred to in Article 10(2) of the Internal Agreement (hereinafter the "EDF
Financial Regulation™).

Article 9

Adoption of action programmes, individual measures and special measures

1. The Commission shall adopt annual action programmes, based on the indicative

programming documents referred to in Article 5.

In the case of recurrent actions, it may also adopt multi-annual action programmes for a

period of up to three years.

When necessary and duly justified, an action may be adopted as an individual measure

before or after the adoption of annual or multi-annual action programmes.

2. The action programmes and individual measures shall be prepared by the Commission with
the partner country or region, involving the Member States locally represented and
coordinating where appropriate with other donors, notably in cases of joint programming,
and with the EIB. Member States that are not locally represented will be informed about
activities in the field.

Action programmes shall contain a specific description of each foreseen operation. This

description will specify the objectives pursued, the expected results and the main activities.
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The description shall set out the expected results in terms of outputs, outcomes and
impacts, with quantified or qualified targets, and will provide explanations on the links
between each as well as with the objectives set in the Multianmal Indicative Programme.
The outputs, and, in principle, the outcomes, shall have specific, measurable and realistic
indicators, with baselines and time bound benchmarks, aligning with the partner country or
region’s own outputs and benchmarks to the maximum extent possible. A cost-benefit

analysis will be completed, where relevant.

The description shall set out the risks, with proposals for their mitigation where
appropriate, the analysis of the specific sector context and key stakeholders, methods of
implementation, budget and indicative timetable and in case of budget support, the criteria
for disbursement, inclusive of possible variable tranches. It shall also specify any

associated support measures as well as arrangements for monitoring, audit and evaluation.

Where appropriate, they shall indicate complementarity with current or planned EIB

activities in the partner country or region.

3. In the cases referred to in Article 4(3) and in cases of unforeseen and duly justified needs
or exceptional circumstances, the Commission may adopt special measures, including to
case the transition from emergency aid to long-term development operations or measures

to better prepare people to deal with recurring crises.

4, The action programmes and the individual measures provided for in paragraph 1 for which
the Union's financial assistance exceeds EUR 5 million and special measures for which the
Union's financial assistance exceeds EUR 10 million shall be adopted by the Commission
in accordance with the procedure set out in Article 14 of this Regulation. That procedure
shall not be required for action programmes and measures below those thresholds, and for
non-substantial amendments thereto. Non-substantial amendments are technical
adjustments such as extending the implementation period, reassigning funds within the
forecast budget, or increasing or reducing the size of the budget by less than 20 % of the
imtial budget, but not exceeding EUR 10 million, provided these amendments do not
substantially affect the objectives of the initial action programme or measure. In such case,
action programmes and measures and non-substantial amendments thereto shall be adopted

by the Commission, which shall inform the EDF Committee within one month.
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Each Member State may request the withdrawal of a project or programme from an action
programme submitted to the EDF Committee in accordance with the procedure set out in
Article 14 of this Regulation. If this request is supperted by a blocking rminority of
Member States as laid down in Article 8(3) in connection with 8(2) of the Internal
Agreement, the action programme shall be adopted by the Commission without the project
or programme concerned. Unless the Commission, in line with the views of the Member
States in the EDF Committee, wishes not to pursue the withdrawn project or programime it
shall, at a later stage, be resubmitted to the EDF Committee outside the action programme
in the form of an individual measure which shall then be adopted by the Commission in
accordance with the procedure set out in Article 14 of this Regulation.

On duly justified imperative grounds of urgency, such as crises, natural or man-made
disasters or immediate threats to democracy, the rule of law, human rights or fundamental
freedoms, the Commission may adopt individual or special measures or amendments to
existing action programmes and measures, in accordance with the procedure referred to in

Article 14(4).

5. The Commission shall adopt specific action programmes for support expenditures referred
toin Article 6 of the Internal Agreement in accordance with the procedure set out in
Article 14. Any changes in the action programmes for support expenditures shall be

adopted in accordance with the same procedure.

6. Appropriate environmental screening, including for climate change, biodiversity and
related social impacts, shall be undertaken at project level including where applicable
environmental impact assessment (EIA) for environmentally sensitive projects, in
particular if they are likely to have significant adverse environmental and/or social impacts
that are sensitive, diverse, or unprecedented. This screening shall be guided by
internationally recognised practices. Where relevant, strategic environmental assessments
{SEA) shall be used in the implementation of sectoral programmes. The involvement of
interested stakeholders in environmental assessments and public access to the results shall

be ensured.
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Article 10
Additional Member State contributions

l. At their own initiative, Member States may provide the Commission or the EIB with
voluntary contributions in accordance with Article 1{9) of the Internal Agreement to help
achieve the objectives of the Cotonou Agreement outside joint co-financing arrangements.
Such contributions shall not affect the overall allocation of funds under the EDF. They
shall be treated in the same way as Member States' regular contributions referred to in
Article 1(2) of the Internal Agreement except for the provisions in Articles 6 and 7 of the
Internal Agreement for which specific arrangements may be laid down in a bilateral

contribution agreement.

2. Earmarking shall only be made in duly justified circumstances, for example in response to
the exceptional circumstances as referred to in Article 4(3). In this case, voluntary
contributions entrusted to the Commission shall be treated as assigned revenue in

accordance with the EDF Financial Regulation.

3. The additional funds shall be integrated in the programming and review process and in the
annual action programmes, individual measures and special measures referred to in this

Regulation as well as reflect partner country or region ownership.

4, Any resulting change in the action programmes, individual measures and special measures

shall be adopted by the Commission in accordance with the provisions of Article 9.

5. Member States entrusting the Commission or the EIB with additional voluntary
contributions to help achieve the objectives of the Cotonou Agreement shall inform the

Council and the EDF/IF Commmuttee of these contributions in advance.
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Article 11

Taxes, duties and charges
Union assistance shall not generate, or activate the collection of specific taxes, duties or charges.

Without prejudice to Article 31 of Annex IV of the Cotonou Agreement, such taxes, dutics and
charges may be eligible under the conditions laid down in the EDF Financial Regulation referred to
in Article 10(2) of the Internal Agreement.

Article 12

Protection of the financial interests of the Union

1. The Commission shall take appropriate measures ensuring that, when actions financed
under this Regulation are implemented, the financial interests of the Union are protected by
the application of preventive measures against fraud, corruption and any other illegal
activities, by effective checks and, if irregularities are detected, by the recovery, or where
appropriate by the restitution of the amounts wrongly paid and, where appropriate, by
effective, proportionate and dissuasive administrative and financial penalties.

2. The Commission or its representatives and the Cowrt of Auditors shall have the power of
audit, or in the case of international organisations the power of verification in accordance
with agreements reached with them, and verification, on the basis of documents and on-
the-spot checks, over all grant beneficiaries, contractors and subcontractors who have

received Union funds under the Regulation.
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3. The European Antfi-fraud Office (OLAF) may carry out investigations including on-the-
spot checks and inspections, in accordance with the provisions and procedures laid downin
Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May
1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF)Y
and Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-
the-spot checks and inspections carried out by the Commission in oerder to protect the
European Communities’ financial interests against fraud and other irregularities® with a
view to establishing whether there has been fraud, corruption or any other illegal activity
affecting the financial interests of the Union in connection with a grant agresment or grant

decision or a contract funded under this Regulation.

4, Without prejudice to paragraphs 1, 2 and 3, cooperation agreements with third countries
and with international organisations, contracts, grant agreements and grant decisions
resulting from the implementation of this Regulation shall contain provisions expressly
empowering the Commission, the Court of Auditors and OLAF to conduct such audits, on-

the-spot checks and inspections, according to their respective competences.

Article 13

Rules on nationality and origin for public procurement, grants and other award procedures

The rules on nationality and origin for public procurement, grants and other award procedures are

defined in Article 20 of Annex IV of the Cotonou Agreement.

OJ L 136,31.5.1999, p. L.
s OJL 292,15.11.19%¢6, p. 2.
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TITLE IV
DECISION-MAKING PROCEDURES

Article 14
Responsibilities of the EDF Committee

1. The European Development Fund Committee (the EDF Committee) established by Article
8 of the Internal Agreement shall give its opinion in accordance with the procedure set out

in paragraphs 3 and 4.

An observer from the EIB shall take part in the EDF Committee's proceedings with regard

to questions concerning the Bank.

2. The EDF Committee's tasks shall cover the responsibilities spelled out in Titles IT and I1I
of this Regulation:

(a) programming of Union aid under the EDF and programming reviews focusing in

particular on country, regional and intra- ACP strategies; and

{(b) monitoring the implementation and evaluation of Union aid, covering amongst others
the impact of assistance on the reduction of poverty, sectoral aspects, cross-cutting
issues, the functioning of field-level coordination with Member States and other

donors and progress on the aid effectiveness principles referred to in Article 2.

For budget support programs on which the EDF Committee expressed a positive opinion
but that are suspended during implementation, the Commission shall inform the Committee

in advance about the suspension and the subsequent decision to resume disbursements.

Each Member State can invite the Commission at any moment to provide the EDF
Committee with information and to have an exchange of views on issues related to the
tasks described under this paragraph. Such an exchange of view may lead to the
formulation of recommendations by the Member States, which the Commission shall take

into account.
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3. When the EDF Committee is called upon to give its opinion, the representative of the
Commission shall submit to the EDF committee within the time-limits set out in the
Council Decision on the rules and procedures of the EDF Committee referred to in Article
8(5) of the Internal Agreement, a draft of the measures to be taken. The EDF Committes
shall deliver its opinion within a time-limit which the chairman may lay down according to
the urgency of the matter but which shall not exceed 30 days. The EIB shall take part in the
exchange of views. The opinion shall be delivered by the qualified majority laid down in
Article 8(3) of the Internal Agreement on the basis of the votes of the Member States
weighted in the manner set out in Article 8(2) of the Internal Agreement.

When the EDF Committee has delivered its opinion, the Commission shall adopt measures

which shall apply immediately.

However, if these measures are not in accordance with the opinion of the EDF Committee,
they shall be communicated by the Commission to the Council forthwith. In that event, the
Commission shall defer application of the measures for a period which shall in principle
not exceed 30 days from the date of such communication but which may be prolonged for
a period of up to 30 days in exceptional circumstances. The Council, acting by the same

qualified majority as the EDF Committee, may take a different decision within this period.

4, On duly justified imperative grounds of urgency as provided for in Articles 7(4) and 9{4),
the Commission shall adopt the measures which shall apply immediately, without prior
submission to the EDF Committee, and which shall remain in force for the duration of the

adopted or modified document, action programme or measiure.

At the latest 14 davs after its adoption, the chair shall submit the measures to the EDF

Committee in order to obtain its opinion.

In the event of the EDF Committee delivering a negative opinion in line with paragraph 3
of this Article, the Commission shall immediately repeal the measures adopted in

accordance with the first subparagraph.
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Article 15
The African Peace Facility

The intra-ACP indicative programmes shall earmark funding for the African Peace Facility. This
funding may be complemented by the regional indicative programmes. A specific procedure set out
in the following subparagraphs shall apply as follows:

(a) on a request from the African Union, endorsed by the ACP Committee of Ambassadors,
plurianmual action programmes shall be prepared by the Commission specifying the
objectives pursued, the scope and nature of the possible interventions and the
implementation arrangements; an agreed format for reporting shall be specified at
intervention level. An annex to each action programme shall describe the specific decision
making procedures for each possible type of intervention according to its nature, size and

urgeney,

(b the action programmes, including the annex referred to in subparagraph (a), and any
changes thereto shall be discussed by the relevant preparatory Council working groups and
the Political and Security Committee and approved by Coreper by qualified majority as
defined in Article 8(3) of the Internal Agreement, before being adopted by the

Commission,

(c) the action programmes, excluding the annex referred to in subparagraph (a), shall be the
basis for the financing agreement to be concluded between the Commission and the

African Union;

(d cach intervention to be implemented under the financing agreement shall be subject to
prior approval by the Political and Security Committee; the relevant preparatory Council
working groups shall be informed or, at least when new Peace Support Operations are to be
financed, consulted in due time prior to their transmission to the Political and Security
Committee according to the specific decision making procedures referred to in
subparagraph (a) in order to ensure that, besides the military and security dimension, the
development and finance related aspects of the envisaged measures are being taken into
account. Without prejudice to the financing of Peace Support Operations, special attention

shall hereby be given to activities recognised as ODA;
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(e) the Commission shall prepare an activity report on the use of the funds for information of
the Council and the EDF Committee on an annual basis and at the request of Council or the
EDF Committee, distinguishing between ODA and non-ODA related commitments and

disbursements.

At the end of the first pluri-annual action programme, the Union and its Member States will review
the results and procedures of the Afirican Peace Facility and discuss options on future funding
possibilities. In this context, and in order to put the African Peace Facility on a sounder footing, the
Union and its Member States will hold discussions addressing both the issue of funds for Peace
Suppaort Operations, including those financad from the EDF, and of sustainable EU support to
African-led Peace Support Operations beyond 2020. In addition, the Commission will conduct an
evaluation of the Facility no later than 2018,

Article 16
The Investment Facility Committee

1. The Investment Facility (IF) Committee set up under the auspices of the EIB by Article 9
of the Internal Agreement shall consist of the representatives of the Member States and a
representative of the Commission. An observer from the General Secretariat of the Council
and another one from the EEAS shall be invited to attend. Each Member State, as well as
the Commission, shall nominate one representative and one designated alternate. With a
view to maintaining continuity, the Chairman of the I[F Committee shall be elected by and
from among the members of the IF Committee for a period of two years. The EIB shall
provide the Committee's secretariat and support services. Only the members of the TF

Committee designated by the Member States, or their alternates, shall vote.

The Council, acting unanimously, shall adopt the rules of procedure of the IF Committee
on the basis of a proposal drawn up by the EIB after consulting the Commission.

The IF Committee shall act by qualified majority. The weighting of the votes shall be as
laid down in Article 8 of the Internal Agreement.
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The IF Committee shall meet at least four times a year. Additional meetings may be
convened at the request of the EIB or of the members of the Committee as set out in the
rules of procedure. In addition, the IF Commuittee may deliver an opinion by written

procedure, in the terms established by its Rules of Procedure.
2. The IF Committee shall approve:
(a) the operational guidelines on the implementation of the IF;

(b) the investment strategies and business plans of the IF, including performance
indicators, on the basis of the objectives of the Cotonou Agreement and of the

general principles of Union development policy;
{¢) the annual reports of the IF;
(dy any general policy document, including evaluation reports, concerning the IF.
3. The IF Committee shall deliver an opinion on:

{a) proposals to grant an interest subsidy under Article 2(7), and Article 4(2)(b), of
Annex [T to the Cotonou Agreement. In such cases, the IF Committee shall also

deliver an opinion on the use of such an interest subsidy;

{(b) proposals for an IF investment for any project for which the Commission has

delivered a negative opinion;

(¢) other proposals relating to the IF based on the general principles defined in the
operational guidelines of the IF;

{d) proposals related to the development of the EIB’s result measurement framework to
the extent that such framework is applicable to operations under the Cotonou

Agreement.
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In order to streamline the approval process for small operations, the IF Committee may
give its favourable opinion to proposals from the EIB for a global allocation (interest
subsidies, technical assistance) or global authorisation (lending, equity), that shall
subsequently, without further opinion from the IF Committee and/or the Commission, be
sub-allocated by the EIB to individual projects in accordance with criteria set out in the

global allocation/authorisation, including the maximum sub-allocation per project.

In addition, the governing bodies of the EIB may, from time to time, request that the TF
Committee provides an opinion on all financing proposals, or on certain categories of

financing proposals.

4, It shall be EIB's responsibility to submit to the IF Committee in a timely manner any
matters that require the approval or opinion of the IF Committee, as provided for in
paragraphs 2 and 3 respectively. Any proposal submitted to the TF Committee for an
opinion shall be made in accordance with the relevant criteria and principles set out in the

operational guidelines of the IF.

5. The EIB shall cooperate closely with the Commission and, where applicable, shall

coordinate its operations with other donors. In particular:

(a) the EIB shall prepare or revise jointly with the Commission the operational
guidelines of the IF referred to in paragraph 2(a). The EIB shall be held accountable
for compliance with the guidelines and shall ensure that the projects it supports
respect international social and environmental standards and are coherent with the
objectives of the Cotonou Agreement and of the general principles of Union

development policy and with the relevant country or regional cooperation strategies;

(b) the EIB shall request the opinion of the Commission in preparation of the investment

strategies, business plans and general policy documents;
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{¢) the EIB shall inform the Commission on the projects it administers in accordance
with Article 18(1). At the appraisal stage of a project, it shall request the opinion of
the Commission on its coherence with the relevant country cooperation strategy or
regional cooperation strategy or, as the case may be, with the general objectives of
the IF;

{d) withthe exception of interest subsidies falling within the global allocation referred to
in paragraph 3(a), the EIB shall also request the agreement of the Commission at the
appraisal stage of a project on any proposal made to the IF Committee for an interest
subsidy, as to its compliance with Article 2(7) and Article 4(2) of Annex II to the
Cotonou Agreement, and with the criteria defined in the operational guidelines of the

IF.

The Commission shall be deemed to have rendered a favourable opinion on or to have
agreed to a proposal unless it notifies a negative opinion on such a proposal within three
weeks following the submission of the proposal. As regards opinions for financial or public
sector projects, as well as agreement to interest rate subsidies, the Commission may
request that the final project proposal be submitted for its opinion or approval two weeks

befere being sent to the IF Committee.

6. The EIB shall not proceed with any action mentioned in paragraph 3(a), (b) and (¢) unless

the IF Committee has given a favourable opinion.

Following a favourable opinion of the IF Committee, the EIB shall decide on the proposal
in accordance with its own procedures. In particular it may decide not to proceed with the
proposal. The EIB shall periodically inform the IF Committee and the Commission of

cases where it decides not to proceed.

For loans from its own resources and for IF investments for which no opinion of the IF
Committee is required, the EIB shall decide on the proposal in accordance with its own
procedures and, in the case of the Investment Facility, in accordance with the operational
guidelines of the Investment Facility and the investment strategies approved by the TF

Committee.
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Notwithstanding a negative opinion of the IF Committee on a proposal to grant an inferest
subsidy, the EIB may proceed with the loan in question without the benefit of the interest
subsidy. The EIB shall periodically inform the IF Committee and the Commission of each

occasion on which it so decides to proceed.

The EIB may, subject to conditions laid down in the operational guidelines of the IF, and
the condition that the essential objective of the loan or IF investment in question be
unchanged, decide to modify the terms of an IF loan or investment on which the IF
Committee has given a favourable opinion under paragraph 3 or of any loan on which the
IF Committes has given a favourable opinion regarding interest subsidies. In particular, the

EIB may decide to increase the amount of the loan or IF investment by up to 20 %.

Such an increase may, for projects with interest subsidies referred to in Article 2(7) of
Annex IT to the Cotonou Agreement, result in a proportionate inerease in the value of the
interest subsidy. The EIB shall periodically inform the IF Committee and the Commission
of each occasion on which it so decides to proceed. For projects falling under Article 2(7)
of Annex II to the Cotonou Agreement, if an increase in the value of the subsidy is
requested, the IF Committee shall be required to deliver an opinion before the EIB

proceeds.

7. The EIB shall manage IF investments and all funds held on account of the IF in accordance
with the objectives of the Cotonou Agreement. It may, in particular, take part in the
management and supervisory bodies of legal persons in which the IF is invested, and may
compromise, discharge and modify the rights held on account of the IF in accordance with

the operational guidelines of the IF.
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TITLE YV
FINAL PROVISIONS

Article 17
Participation by a third couniry or region

In order to ensure the coherence and effectiveness of Union assistance, the Commission may decide
that non-ACP developing countries and regional integration bodies with ACP participation that
promote regional cooperation and integration eligible for Union assistance under other Union
financing instruments for external action, where the project or programme concerned is of a
regional or cross-border nature and complies with Article 6 of Annex I'V to the Cotonou Agreement,
are eligible for funds referred to in Article 1(2)(a)(d) of the Internal Agreement. The Overseas
Countries and Territories ("OCTs") eligible for Union assistance under Decision [...], and the
Union's outermost regions can also participate in regional cooperation projects or programmes; the
funding to enable participation of these territories or outermost regions shall be additional to funds
referred to in Article 1(2)(a)(i) of the Internal Agreement. The objective of a reinforced cooperation
between the Member States, their outermost regions, the OCTs and the ACP countries should be
taken into account and, where appropriate, coordination mechanisms be set up. Provision for this
funding and for the types of financing referred to in the 10® EDF Financial Regulation may be
made in the strategy papers and multianmual indicative programmes and in the action programmes

and measures referred to in Article 9 of this Regulation.
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Article 18

Monitoring, reporting and evaluation of EDF assistance

l. The Commission and the EIB shall regularly monitor their actions and measures financed
and review progress made towards delivering expected results. The Commission will also
conduct evaluations of the impact and effectiveness of its sectoral policies and actions, and
the effectiveness of programming, where appropriate by means of independent external
evaluations. Proposals by the Council for independent external evaluations will be taken
into due account. Evaluations should be based on OECD-DAC good practice principles,
seeking to ascertain whether the specific objectives, taking into account gender equality,
have been met, to formulate recommendations and to provide evidence to facilitate
learning with a view to improving future operations. Those evaluations shall be carried out
on the basis of pre-defined, clear, transparent and, where appropriate, country specific and

measurable indicators.

The EIB shall periodically inform the Commission and the Member States regarding the
implementation of projects financed from the EDF resources it administers, following the

procedures set out in the operational guidelines of the Investment Facility,

2. The Commission shall send its evaluation reports together with the response of the services
to the main recommendations to the Member States through the EDF Committee and to the
EIB for information. Any evaluation, including recommendations and follow-up actions,
may be discussed in the committee at the request of a Member State. In such cases, the
Commission will report back to the EDF Committee one year after, on the implementation
of agreed follow-up actions. The results shall feed back into programme design and

resource allocation.

3. The Commission shall associate to an appropriate extent all relevant stakeholders in the
evaluation phase of the Union assistance provided under this Regulation and may, where
appropriate, seek to undertake joint evaluations with EU Member States, other donors and

development partners.
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4, The Commission shall examine the progress made in implementing the EDF, including the
Multiannual Indicative Programmes, and shall submit to the Council a report every year
starting in 2016 on the implementation. The repert will include an analysis of key outputs
and outcomes and whenever possible, the contribution of the Union's financial assistance
toimpacts. A results framework will be created for this purpose. That report shall also be
sent to the European Parliament, the European Economic and Social Committee and the

Committee of the Regions.

5. The annual report shall also contain information relating to the previous year on the
measures financed, the results of monitoring and evaluation exercises, the involvement of
the relevant development partners, and the implementation of commitments and of
payments appropriations broken down by country, region and cooperation sector. It shall
also contain a qualitative analysis of the initiall v foreseen and achieved results, based on,

among others, data from monitoring systems, and a follow up on the lessons learned.

0. The report shall use as far as possible, specific and measurable indicators of its role in
meeting the objectives of the Cotonou Agreement. It shall reflect the main lessons learned
and the follow-up to the recommendations of the evaluations of the previous years. The
report shall also assess, where possible and relevant, the adherence to aid effectiveness

principles, including for innovative financial instruments.

7. The Union and its Member States shall conduct, at the latest by the end of 2018, a
performance review, assessing the degree of realisation of commitments and
disbursements, and the results and impact of the aid provided by means of output, outcome
and impact indicators measuring the efficiency of the use of resources as well as the
effectiveness of the EDF. It shall also address the contribution of the measures financed to
the achievement of the objectives of the Cotonou Agreement and to the Union priorities, as
set out in the Agenda for Change. The review shall be undertaken on the basis of a

proposal by the Commuission.

7403/14 PK/mv 32
DGC 1 EN

8479/14 PK/br 34
ANNEX DGC1 EN


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=19920&code1=RAT&code2=&gruppen=Link:8479/14;Nr:8479;Year:14&comp=8479%7C2014%7C

8. The EIB shall provide the IF Committee with information as regards progress towards the
objectives of the IF. Following Article 6b of Annex II to the Cotonou Agreement, the
overall performance of the IF shall be subject to a joint review at the mid- and end-term of
the EDF. The mid-term review shall be carried out by an independent external expert, in
cooperation with the EIB, and shall be made available to the IF Commuttee.

Article 19

Climate action and biodiversity expenditure

An annual estimate of the overall spending related to climate action and biodiversity shall be made
on the basis of the adopted indicative programming documents. The funding allocated in the context
of the EDF shall be subject to an annual tracking system based on the OECD methodology (‘Rio
markers”), without excluding the use of more precise methodologies where such are available,
integrated into the existing methodology for performance management of Union programmes, to
quantify the expenditure related to climate action and biodiversity at the level of the action
programmes, individual and special measures referred to in Article 9, and recorded within

evaluations and the annual reports.

Article 20

European External Action Service

The application of this Regulation shall be in accordance with Council Decision 2010/427/EU,
establishing the organisation and functioning of the European External Action Service.
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